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INTRODUCTION 

We  envision  a  criminal  process  governed  by  rules,  simply  and  clearly  ex- 
pressed, which  seeks  fairness,  yet  promotes  efficiency;  which  practises  restraint  and 
is  accountable,  yet  protects  society;  and  which  encourages  the  active  involvement 
and  participation  of  the  citizen.  These  basic  attributes  are  the  essence  of  our 
principles. 

Our  Criminal  Procedure 

This  report  presents  the  first  title  of  the  first  volume  of  the  Law  Reform  Commis- 
sion of  Canada's  proposed  Code  of  Criminal  Procedure.  It  is  to  be  a  code  characterized 
by  simplicity,  consistency  and  coherence  and  earmarked  by  fidelity  to  seven  governing 
principles  that  have  guided  the  reform  exercise  since  the  Commission's  inception. 
Those  principles,  explained  and  illustrated  in  a  recent  Report  to  Parliament  entitled  Our 
Criminal  Procedure,  are: 

1.  The  Principle  of  Fairness:  Procedures  Should  Be  Fair; 

2.  The  Principle  of  Efficiency:  Procedures  Should  Be  Efficient; 

3.  The  Principle  of  Clarity:  Procedures  Should  Be  Clear  and  Understandable; 

4.  The  Principle  of  Restraint:  Where  Procedures  Intrude  on  Freedom  They 
Should  Be  Used  with  Restraint; 

5.  The  Principle  of  Accountability:  Those  Exercising  Procedural  Power  or 
Authority  Should  Be  Accountable  for  Its  Use; 

6.  The  Principle  of  Participation:  Procedures  Should  Provide  for  the  Meaningful 
Participation  of  Citizens; 

7.  The  Principle  of  Protection:  Procedures  Should  Enhance  the  Protection  of 
Society.' 

Canada  has  long  had  a  Criminal  Code:  But  the  passage  of  time  and  a  process  of 
incremental  amendment  have  diminished  its  usefulness.  As  a  result,  it  now  has  few  of 
the  virtues  of  a  true  code. 

The  virtues  of  codification  are  well  known.4  Primarily  they  are  the  following/ 

1.  It  introduces  order  and  system  into  a  mass  of  legal  concepts  and  ideas  and  so 
presents  the  law  as  a  homogeneous,  related  whole  rather  than  as  a  series  of 
isolated  propositions. 

2.  It  demands  that  one  take  stock  of  existing  legal  materials,  and  so  forces  an 
examination  not  only  of  the  ideas  existing  in  the  state  engaged  in  codification 
but  also  in  all  other  civilized  states. 


1.  Law  Reform  Commission  of  Canada  [hereinafter  LRC],  Our  Criminal  Procedure,  Report  32  (Ottawa:  The 
Commission,  1988)  at  54. 

2.  Ibid,  at  23. 

3.  R.S.C.  1985,  c.  C-46. 

4.  See  especially,  a  Study  Paper  by  the  Commission  entitled  Towards  a  Codification  of  Canadian  Criminal 
Law  (Ottawa:  Information  Canada,  1976). 

5.  F.F.  Stone.  "A  Primer  on  Codification"  (1955)  29  Tul.  L.  Rev.  303,  307-308. 


3.  It  works  to  eradicate  uncertainty  in  the  law  by  bringing  together  the  law  into 
one  place  or  book. 

4.  It  makes  the  law  more  accessible  to  the  average  person. 

5.  Those  engaged  in  the  exposition  of  the  law  are  assisted  by  being  provided  with 
an  authorized  framework  within  which  to  conduct  their  work. 

Summarized,  these  advantages  are  accessibility,  comprehensibility,  consistency  and 
certainty.6 

The  virtues  of  codification  are,  in  truth,  the  virtues  of  all  competent  legislation.  The 
law  should  always  seek  maximum  clarity,  coherence  and  consistency. 

Codification  provides,  in  the  main,  an  opportunity  to  make  the  criminal  law  clearer 
and  more  logical.  Also,  the  method  of  codification  minimizes  the  need  for  ad  hoc  re- 
sponses to  questions  of  social  policy  and  reduces  the  possibility  of  introducing  undue 
rigidity  in  the  written  form  of  the  law.  A  code  is  not  a  closed  system,  either  formally 
or  substantively.  Codification  signals  a  continuous  process  of  interpretation  leading 
ultimately  to  greater  accuracy  in  the  statement  of  the  law. 

Canada's  present  Criminal  Code  was  first  enacted  in  1892.  The  substantive  part  of 
our  Code  is  largely  the  work  of  the  English  codifier.  Sir  James  Stephen.  The  procedural 
part  of  the  Code,  when  first  introduced  was,  in  many  respects,  uniquely  Canadian.  The 
Criminal  Code  of  Canada  was  a  magnificent  accomplishment  for  its  time,  but  it  no 
longer  serves  us  well.  As  we  noted  in  Recodifying  Criminal  Law,  Report  31,  the  current 
Code  has  many  defects: 

It  is  poorly  organized.  It  uses  archaic  language.  It  is  hard  to  understand.  It  contains 
gaps,  some  of  which  have  had  to  be  filled  by  the  judiciary.  It  includes  obsolete 
provisions.  It  over-extends  the  proper  scope  of  the  criminal  law.  And  it  fails  to 
address  some  serious  current  problems.  Moreover,  it  has  sections  which  may  well 
violate  the  Canadian  Charter  of  Rights  and  Freedoms. 

The  present  Code  is  a  mélange.  Substantive,  procedural  and  evidentiary  provisions  are 
scattered  throughout,  adding  to  its  complexity  and  incoherence. 

The  Commission  is  committed  to  promoting  a  better  understanding  of  Canadian 
laws  through  a  principled  and  coherent  approach  to  reform.  This  volume  expresses  that 
commitment,  in  part,  through  the  separation  of  the  basic  components  —  procedure,  sub- 
stance, evidence  —  that  make  up  the  statutory  criminal  law. 

We  have  already  produced  a  model  code  of  evidence  and  in  1987  we  published 
Recodifying  Criminal  Low  "which  contains  our  proposed  Code  of  Substantive  Criminal 
Law  for  Canada.  Our  substantive  Code  sets  out  in  statutory  form,  for  the  first  time,  the 


6.  The  Law  Commission  (Great  Britain),  Codification  of  the  Criminal  Law  (London:  HMSO.  1985)  at  17. 

7.  G.  Létourneau  and  S.A.  Cohen.  "The  Merits  and  Limitations  of  Codification:  A  Canadian  Perspective," 
paper  presented  at  the  International  Conference  on  Reform  of  the  Criminal  Law.  held  at  the  Inns  of  Court. 
London.  27  July  1987. 

8.  LRC,  Recodifying  Criminal  Law  —  Revised  and  Enlarged  Edition.  Report  31  (Ottawa:  The  Commission. 
1987)  at  I. 

9.  LRC,  Evidence.  Report  1  (Ottawa:  Information  Canada,  1975). 


general  principles  of  criminal  liability  for  which  a  person,  if  found  guilty,  may  be 
imprisoned. 

This  publication  is  the  first  instalment  of  our  Code  of  Criminal  Procedure.  Like  our 
other  work,  it  is  based  on  a  deep  philosophical  probe  into  the  nature  of  criminal  law. 
In  it  the  reader  will  see  the  results  of  a  careful  endeavour  to  balance  the  liberty  of  the 
person  against  the  obligation  of  the  state  to  provide  protection  to  its  citizens.  The  first 
complete  volume  of  Recodifying  Criminal  Procedure  will  be  called  Police  Powers.  The 
first  of  the  two  Titles  that  are  to  comprise  that  initial  volume  is  Search  and  Related 
Matters.  Title  II  will  be  devoted  to  the  law  relating  to  questioning  suspects,  arrest,  com- 
pelling appearance,  interim  release  and  detention,  and  pretrial  eyewitness  identification. 
The  remaining  volumes  of  the  Code  of  Criminal  Procedure  will  set  out  procedures  with 
respect  to  the  trial  process  and  remedies  and  appeals. 

The  issues  that  are  the  subject  of  this  Title  have  previously  been  analyzed  in  sev- 
eral Working  Papers  and  Reports  to  Parliament,  as  well  as  in  a  number  of  published 
and  unpublished  Studies: 

Report  19,  Writs  of  Assistance  and  Telewarrants  (1983) 

Report  21,  Investigative  Tests:  Alcohol,  Drugs  and  Driving  Offences  (1983) 

Report  24,  Search  and  Seizure  (1985) 

Report  25,  Obtaining  Forensic  Evidence  (1985) 

Report  27,  Disposition  of  Seized  Property  (1986) 

Working  Paper  30,  Police  Powers,  Search  and  Seizure  in  Criminal  Law 
Enforcement  (1983) 

Working  Paper  34,  Investigative  Tests  (1984) 

Working  Paper  39,  Post-Seizure  Procedures  (1985) 

Working  Paper  47,  Electronic  Surveillance  (1986) 

Working  Paper  54,  Classification  of  Offences  (1986) 

Working  Paper  59,  Toward  a  Unified  Criminal  Court  (1989) 

While  the  first  portion  of  this  Code  of  Criminal  Procedure  builds  on  our  previously 
published  work,  it  also  takes  into  account  criticisms  of  it  that  have  been  communicated 
to  us  by  the  general  public  and  our  special  consultants.  Public  hearings  to  discuss  our 
work  have  been  held  in  many  centres  across  Canada  over  a  number  of  years.  We  have 
heard  from  eminent  judges,  criminal  lawyers,  law  teachers,  police  chiefs,  and  represen- 
tatives of  the  provincial  and  federal  governments.  Our  debt  to  all  who  have  taken  part 
in  this  exercise  is  immense.  The  reward  for  their  contributions  is  a  new  code  which  is 
logical,  organized,  coherent  and  consistent.  We  think  it  is  a  code  that  is  in  harmony 
with  the  Canadian  Charter  of  Rights  and  Freedoms  and  responds  to  the  needs  of 
present-day  Canada. 


10.  Part  I  of  (he  Constitution  Act,  1982,  being  Schedule  B  of  the  Canada  Act  1982  (U.K.),  1982.  c.  II. 


These  are  claims  that  we  have  also  made  for  our  proposed  code  of  substantive 
criminal  law.  While  both  the  Code  of  Criminal  Procedure  and  the  Code  of  Substantive 
Criminal  Law  show  the  same  fidelity  to  principle,  clarity,  logic  and  organization,  they 
appear  at  first  glance  to  be  quite  dissimilar.  A  code  that  sets  out  general  principles  of 
criminal  liability  and  defines  crimes  can  be  written  with  great  economy  and  need  em- 
phasize only  a  minimum  of  detail  and  technicality.  Our  code  of  substantive  criminal 
law  expresses  the  substantive  law  in  just  132  sections. 

Brevity  of  this  kind  is  not  possible  in  criminal  procedure.  Procedural  law,  at  a  min- 
imum, must  set  out  the  series  of  steps  or  actions  to  be  followed  in  order  validly  to 
administer  justice  within  the  state.  General  rules  are  often  inadequate  for  this  purpose. 
Failure  to  provide  important  detail  reduces  the  ability  of  the  law  to  guide  action.  Such 
a  failure  creates  a  legal  void  which  must  then  be  filled  either  by  the  common  law  or 
local  practice.  This  in  turn  may  cause  inconsistency  and  uncertainty  —  two  attributes 
that  surely  ought  to  be  avoided  in  the  intrusive  and  coercive  environment  in  which  the 
criminal  law  operates. 

A  useful  and  effective  code  of  criminal  procedure  must  thus  be  a  larger,  more  de- 
tailed document  than  a  code  of  substantive  criminal  law.  We  explain  why  this  must  be 
so  in  Our  Criminal  Procedure: 

Criminal  statutes  not  only  define  crimes;  they  also  set  out  the  procedures  for 
conducting  investigations  and  establishing  guilt  or  innocence.  In  doing  so  they  de- 
fine the  limits  of  freedom.  Procedural  law,  since  it  performs  this  regulatory  function, 
is  notable  for  its  emphasis  on  detail  and  technicality.  .  .  .  [Procedural  law,  to  the 
extent  that  it  will  be  regarded  as  effective  law  from  the  point  of  view  of  promoting 
just  and  equitable  resolutions  of  disputes,  must  to  some  extent  forever  remain  "tech- 
nical" law. 

Over  the  years  we  have  demonstrated  the  incompleteness  of  the  current  Code's 
statement  of  the  substantive  law.  It  "lacks  a  comprehensive  General  Part,  which  has 
required  our  courts  to  fashion,  without  legislative  guidance,  many  of  the  basic  princi- 
ples of  criminal  law  dealing  with  mens  rea,  drunkenness,  necessity,  causation  and  other 
matters."12  This  defect  of  incompleteness  exists  to  a  far  greater  degree  in  the  area  of 
criminal  procedure.  A  vast  amount  of  the  procedural  law  can  be  ascertained  only  by 
combing  the  common  law  or  consulting  the  actual  practices  of  various  jurisdictions.  A 
truly  comprehensive  code  of  criminal  procedure  must  incorporate  and  clarify  a  wide 
range  of  ambiguous,  amorphous  and  uncodified  law.  This  is  what  we  have  attempted  to 
accomplish  in  our  new  Code  of  Criminal  Procedure.  Nevertheless,  while  we  believe 
that  this  Code  goes  some  distance  towards  the  removal  of  gaps  and  the  eradication  of 
uncertainty  in  procedural  criminal  law,  we  recognize  that  it  is  neither  desirable  nor  pos- 
sible for  a  code  to  be,  in  an  absolute  sense,  comprehensive,  exclusive  or  exhaustive. 
What  the  reader  will  encounter  in  the  pages  that  follow  is  a  statute  of  impressive  range 
of  coverage  —  one  that,  in  our  view,  immeasurably  improves  on  the  procedures  in  the 
present  Criminal  Code  and  clarifies  much  of  the  present  law. 


1 1 .  Supra,  note  1  at  6. 

12.  LRC.  Recodifying  Criminal  Law,  vol.  1.  Report  30  (Ottawa:  The  Commission.  1986)  at  3. 


The  contrast  is  great  between  our  draft  Code  and  the  present  Code.  To  demonstrate 
this  we  invite  the  reader  to  examine  an  area,  such  as  search  and  seizure.  The  differ- 
ences between  the  two  codes  will  be  immediately  apparent.  What  is  the  statutory  law 
concerning  the  search  of  a  dwelling-house,  search  and  seizure  in  urgent  circumstances, 
the  right  to  search  incident  to  arrest,  the  seizure  of  items  in  plain  view,  and  so  forth? 
These  are  questions  which  our  draft  Code  answers  fully,  but  about  which  the  present 
Code  is  largely  silent. 

Not  only  is  our  Code  more  complete  in  its  coverage,  it  is  also  easier  to  understand. 
This  reflects  our  dedication  to  the  use  of  plain  language  in  the  drafting  of  statutes,  to 
the  extent  possible.  Whether  in  drafting  legislation  or  in  composing  accompanying  com- 
ments, the  challenge  for  us  has  been  not  only  to  speak  clearly  but  also  to  express  our 
positions  accurately.  However,  some  areas,  owing  to  their  technicality,  will  never  be 
easy  to  understand.  Where  possible,  this  Code  uses  language  familiar  to  ordinary  peo- 
ple. Thus  Latin  phrases  such  as  ex  parte  and  in  camera  have  been  replaced  by  the  more 
understandable  terms  "unilateral"  and  "in  private."  We  have  also  tried  to  bring  many  of 
the  older  processes  more  fully  into  the  twentieth  century.  Procedural  innovations  such 
as  the  telewarrant,  first  advocated  by  us  and  since  incorporated  in  a  minor  form  into  the 
present  Criminal  Code,  as  well  as  others  calling  for  the  use  of  electronic  recording  and 
reproduction  technologies,  have  been  incorporated  and  extended  to  a  far  greater  range 
of  processes  within  the  criminal  justice  system. 

The  structure  and  organization  of  this  portion  of  our  Code  is  logical  and  straight- 
forward. It  begins  with  general  matters  —  interpretation  provisions  and  rules  of  general 
application.  Following  this  is  a  series  of  specific  Parts  which  address  the  range  of  ap- 
plicable police  powers  that  comprise  the  area  that  this  division  of  the  Code  labels 
Search  and  Related  Matters: 

Search  and  Seizure; 

Obtaining  Forensic  Evidence; 

Testing  Persons  for  Impairment  in  the  Operation  of  Vehicles; 

Electronic  Surveillance; 

Disposition  of  Seized  Things;  and 

Privilege  in  Relation  to  Seized  Things. 

Each.  Part  is  appropriately  divided  and  subdivided  for  ease  of  use  and  reference. 

Although  this  Code  aspires  to  be  comprehensive,  it  does  not  yet  contain  all  the  law 
that  may  ultimately  be  collected  under  the  general  heading,  Search  and  Related  Mat- 
ters. For  example,  absent  from  this  Code  are  provisions  dealing  with  enterprise  or  or- 
ganized crime.  Substantive  and  procedural  amendments  to  the  present  Criminal  Code 
dealing  with  this  subject  were  recently  enacted  by  Parliament.1  Also,  in  Working  Paper 
47,  Electronic  Surveillance,  we  recommended  the  enactment  of  laws  concerning  the  use 


13.  See.  An  Act  to  amend  the  Criminal  Code,  the  Food  and  Drugs  Act  and  the  Narcotic  Control  Act.  S.C. 
1988.  c.  51,  ss.  1-8  proclaimed  in  force  January  1.  1989. 


of  optical  surveillance  devices  to  govern  cases  where  the  police  had  surreptitiously  en- 
tered premises  and  installed  such  devices  in  the  course  of  a  criminal  investigation. 
However,  the  Part  of  this  Code  dealing  with  electronic  surveillance  does  not  include 
any  provisions  respecting  the  use  of  optical  surveillance  devices.  Both  optical  surveil- 
lance and  enterprise  crime  are  worthy  of  separate  sustained  study  and  will  be  the  sub- 
ject of  future  Commission  work.  In  the  interim,  our  Code  omits  mention  of  these 
matters. 

Also,  other  important  matters  are  not  to  be  found  in  this  volume.  The  remedy  for 
a  failure  to  follow  a  procedure  is  a  vitally  important  aspect  of  procedural  law;  yet  there 
are  no  remedies  provisions  in  this  portion  of  our  Code.  Remedies  are  more  properly 
housed  with  other  matters  dealing  with  the  trial  and  appeal  process.  The  granting  or 
denial  of  a  remedy  is  a  judicial  act.  While  police  actions  may  call  for  remedial  relief  or 
for  censure,  the  law  of  remedies  is  not  treated  here  as  part  of  the  law  of  police  powers. 
Our  position  on  the  proper  place  of  remedies  within  the  criminal  process  will  be  dis- 
cussed in  a  future  Working  Paper.  Eventually  the  Commission's  recommendations  will 
appear  in  another  Part  of  this  Code. 

Rules  of  evidence  also  are  generally  not  included  in  this  volume  of  the  proposed 
Code.  For  the  most  part,  their  proper  place  is  in  a  code  of  evidence,  although  certain 
rules,  possessing  a  uniquely  procedural  character,  that  are  necessary  to  the  proper  and 
complete  articulation  of  our  scheme  will  be  found  in  some  Parts  of  this  Code. 

In  keeping  with  the  proposal  advanced  in  Equality  for  All:  Report  of  the  Parlia- 
mentary Committee  on  Equality  Rights,  we  have  conscientiously  endeavoured  to  draft 
this  Code  in  gender-neutral  language.  In  doing  so  we  have  adhered  to  the  standards  and 
policies  set  forth  in  Toward  Equality:  The  Response  to  the  Report  of  the  Parliamentary 
Committee  on  Equality  Rights,  pertaining  to  the  drafting  of  laws  in  both  English  and 
French. 

This  Report  offers  a  blueprint  for  change.  The  legislation,  in  the  areas  canvassed, 
could  be  readily  implemented  if  Parliament  is  inclined  to  act  on  our  work  at  this  point 
in  time.  However,  it  bears  repeating  that  what  we  now  present  is  part  of  a  larger  enter- 
prise in  which  all  parts  are  designed  to  integrate  and  cohere.  While  this  document  is  a 
Report  to  Parliament  and  thus  expresses  the  settled  views  of  the  Commission  at  this 
time,  we  anticipate  the  need  for  revision  and  refinement  as  we  proceed  toward  the 
completion  and  ultimate  consolidation  of  the  remaining  work. 


14.  Canada,  Parliament,  House  of  Commons,  Sub-Committee  on  Equality  Rights  of  the  Standing  Committee 
on  Justice  and  Legal  Affairs,  Equality  for  All:  Report  of  the  Parliamentary  Committee  on  Equality  Rights 
(Ottawa:  Supply  and  Services  Canada,  1985)  at  119-120  (J.  Patrick  Boyer,  M.P.,  Chairman). 

15.  Government  of  Canada,  Toward  Equality:  The  Response  to  the  Report  of  the  Parliamentary  Committee  on 
Equality  Rights  (Ottawa:  Supply  and  Services  Canada.  1986)  at  57-58. 
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LEGISLATION 

Criminal  Code,  ss.  2,  254(1),  487(2),  487.1 


An  Act  to  revise  and  codify  the  law  of  criminal  procedure 


CHAPTER  I 
SHORT  TITLE 


Short  title 


1.       This  Act  may  be  cited  as  the  Code  of  Criminal 
Procedure. 


CHAPTER  II 
INTERPRETATION 


Definitions 

"clerk  of  the 
court"  (greffier) 


"court  of  appeal' 
(cour  d'appel) 


"crime"(crime) 


"in  private 
(huis  clos) 


"judge"  (juge) 


"judicial  district" 

(district 

judiciaire) 


2.       In  this  Act, 

"clerk  of  the  court"  includes  a  person,  by  whatever  name  or 
title  the  person  may  be  designated,  who  from  time  to  time 
performs  the  duties  of  a  clerk  of  the  court; 

Criminal  Code,  s.  2 

"court  of  appeal"  means 

(a)  in  the  Provinces  of  Nova  Scotia  and  Prince  Edward 
Island,  the  Appeal  Division  of  the  Supreme  Court,  and 

(b)  in  any  other  province,  the  Court  of  Appeal; 

Criminal  Code,  s.  2 

"crime"  means  an  offence  that  is  defined  by  the  proposed 
Criminal  Code  (LRC)  or  any  other  Act  of  Parliament  and 
that  is  punishable  by  imprisonment  otherwise  than  on  de- 
fault of  payment  of  a  fine; 

Working  Paper  54,  ss.  2,  3 
Report  31,  App.  B.  s.  2 

"in  private"  means 

(a)  in  relation  to  an  application  made  unilaterally,  without 
any  member  of  the  public  or  any  party  other  than  the 
applicant  being  present,  and 

(b)  in  relation  to  a  hearing  with  respect  to  which  notice 
must  be  given,  without  any  member  of  the  public  being 
present; 

"judge"  means  a  judge  of  the  Criminal  Court; 

Working  Paper  59,  recs.  1,  2 

"judicial  district"  means  one  of  the  territorial  divisions  into 
which  a  province  is  divided  for  the  purposes  of  the  Criminal 
Court  or,  if  there  are  no  such  divisions,  the  province; 


"justice"  (juge 
de  paix) 

"medical 
practitioner" 

[médecin) 

"objects  of 
seizure"  (choses 
saisissables) 


"peace  officer" 
(agent  de  la  pah  ) 


"justice"  means  a  justice  of  the  peace  or  a  judge; 

Criminal  Code,  s.  2 

"medical  practitioner"  means  a  person  qualified  under  provin- 
cial law  to  practise  medicine; 

Criminal  Code,  s.  254(  1  ) 

"objects  of  seizure"  means  things,  including  funds  in  a  financial 
account,  that  constitute  or  provide  evidence  with  respect  to 
the  commission  of  a  crime,  but  does  not  include 

(a)  residues  adhering  to  the  surface  of  a  person's  body,  or 

(b)  a  person's  tissues,  bodily  fluids  or  other  bodily  sub- 
stances such  as  breath,  hair  or  nails,  unless  they  have  been 
removed  or  have  become  dissociated  from  the  person's 
body; 

Report  24,  s.  3 

"peace  officer"  includes 

(a)  a  sheriff,  deputy  sheriff  and  sheriff's  officer, 

(b)  a  warden,  deputy  warden,  instructor,  keeper,  gaoler, 
guard  and  any  other  officer  or  permanent  employee  of  a 
prison, 

(c)  a  police  officer,  police  constable,  bailiff,  constable  or 
other  person  employed  for  the  preservation  and  mainte- 
nance of  the  public  peace  or  for  the  service  or  execution  of 
civil  process, 

(d)  an  officer  or  person  having  the  powers  of  a  customs  or 
excise  officer  when  performing  any  duty  in  the  administra- 
tion of  the  Customs  Act  or  Excise  Act, 

(e)  a  person  appointed  or  designated  as  a  fishery  officer 
under  the  Fisheries  Act  when  performing  any  duties  or 
functions  pursuant  to  that  Act, 

(/)  the  pilot  in  command  of  an  aircraft 

(i)  registered  in  Canada  under  regulations  made  under 
the  Aeronautics  Act,  or 

(ii)  leased  without  crew  and  operated  by  a  person  who 
is  qualified  under  regulations  made  under  the  Aeronau- 
tics Act  to  be  registered  as  the  owner  of  an  aircraft  reg- 
istered in  Canada  under  those  regulations, 

while  the  aircraft  is  in  flight,  and 

(g)  officers  and  non-commissioned  members  of  the  Cana- 
dian Forces  who  are 

(i)  appointed  for  the  purposes  of  section  156  of  the 
National  Defence  Act,  or 

(ii)  employed  on  duties  that  the  Governor  in  Council, 
by  regulations  made  under  the  National  Defence  Act,  has 
prescribed  to  be  of  such  a  kind  as  to  necessitate  that  the 


officers  and  non-commissioned  members  performing 
them  have  the  powers  of  peace  officers; 

Report  31,  s.  2(1) 
Criminal  Code,  s.  2 

"photograph"  "photograph"  means  a  picture,  whether  still  or  moving,  that 

(photographie)  represents  the  appearance  of  a  thing  and  that  is  produced 

with  the  aid  of  a  camera; 

"prescribed"  "prescribed"  means  prescribed  by  regulation; 

(prescrit) 

"prosecutor"  "prosecutor"  means  the  Attorney  General  or,  where  the  Attor- 

(poursuivant)  ney  General  does  not  intervene,  the  person  who  institutes 

proceedings  to  which  this  Act  applies,  and  includes  counsel 

acting  on  behalf  of  either  of  them; 

Criminal  Code,  s.  2 


"unilaterally"  "unilaterally",  in  relation  to  the  making  of  an  application  by  a 

(unilatéralement  party,  means  without  notice  to  any  other  party  being 

required. 


et  unilatérale) 


COMMENT16 

Some  of  these  definitions  are  taken  or  adapted  from  the  current  Criminal  Code. 
Others  are  derived  from  our  own  Reports  and  Working  Papers.  The  remainder  are  new. 
Our  goals,  in  drafting  these  definitions,  have  been  brevity  and  accuracy. 

A  word  of  explanation  is  merited  for  some  of  these  definitions.  "In  private"  re- 
places the  Latin  term  in  camera  and  reflects  our  policy  of  using  clear  language  in  this 
draft  legislation.  "Judicial  district,"  a  term  less  confusing  than  the  current  Code's  "ter- 
ritorial division"  (see  section  2  of  the  Code),  is  defined  with  reference  to  the  scheme 
we  proposed  in  Working  Paper  59  for  a  Unified  Criminal  Court  system. 

"Objects  of  seizure,"  as  defined  here,  does  not  include  "information"  although  our 
original  recommendation  and  draft  legislation  in  Report  24  did  make  "information"  part 
of  the  definition.  This  Code's  search  and  seizure  regime  (found  in  Part  Two)  contem- 
plates the  seizure  of  things  containing  information  (such  as  a  computer  or  its  diskettes), 
rather  than  seizure  of  the  information  itself.  Nor  is  specific  mention  made  of  other  ele- 
ments of  the  definition  "objects  of  seizure,"  as  originally  formulated.  Rather  it  was  be- 
lieved that  the  phrase  "constitute  or  provide  evidence  with  respect  to  the  commission  of 
a  crime  .  .  ."  necessarily  embraces  most  "takings  of  an  offence,"  "evidence  of  an  of- 
fence"   and  "contraband."    This  definition  also  now  specifically  excludes  a  number  of 


16.  Each  provision  is  followed  by  a  comment  unless  it  is  self-explanatory. 

17.  Report  24,  Recommendation  One,  s.  3(1  )(a).  See  the  definition  of  that  term  in  Recommendation  One, 
s.  3(2).  Note  also  that  we  have  elected  to  exclude  those  "takings"  that  merely  constitute  (in  the  words 
of  our  former  definition)  "property  into  or  for  which  property  taken  illegally  has  been  converted," 
owing  to  the  difficulty  in  tracing  such  things. 

18.  Ibid.,  s.  3(1  )(h). 

\9.lbid.,  s.  3(l)(c).  See  the  definition  of  that  term  in  Recommendation  One,  s.  3(3). 
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things  that  may  be  loosely  described  as  forensic  body  samples.  These  are  governed  by 
the  provisions  of  Part  Three  (Obtaining  Forensic  Evidence)  of  this  Code. 

"Objects  of  seizure"  does  not  specifically  include  instruments  of  crime.  By  con- 
trast, the  present  law  in  some  circumstances  does  permit  the  seizure  of  instruments  of 
crime.2"  For  the  most  part,  instruments  of  crime  will  be  covered  by  our  definition  of 
objects  of  seizure,  since  things  used  to  commit  a  crime  will  often  constitute  potential 
evidence  of  a  crime.  Our  definition  might  also  cover  things  that  in  themselves  would  be 
illegal  to  possess  or  things  that  may  be  seized  on  a  protective  search  incident  to  arrest. 
Under  our  scheme,  these  are  justifiable  grounds  for  seizing  things  that  are  coinciden- 
tally  instruments  of  crime  and  constitute  the  appropriate  ambit  of  the  seizure  power  in 
this  area  of  the  law.:i 

Our  definition  "peace  officer"  is  similar,  but  not  identical,  to  that  in  Report  31.  As 
promised,"  we  have  given  further  thought  to  whether  the  term,  as  it  is  used  in  this 
Code,  ought  to  include  "justice  of  the  peace."  To  avoid  any  potential  for  the  mixing  of 
investigative  and  adjudicative  functions,  we  have  decided  that  it  should  not. 

The  definition  "photograph"  is  straightforward  and  broad.  It  covers  not  only  photo- 
graphs taken  from  a  usual  camera,  but  also  photographs  resulting  from  the  use  of  an 
X-ray  machine.  It  is  designed  to  accomplish  the  purposes  detailed  in  section  78  in  Part 
Three  (Obtaining  Forensic  Evidence)  and  Division  IX  of  Chapter  III  of  Part  Six  (Dis- 
position of  Seized  Things).  However,  the  power  to  use  an  X-ray  machine  to  obtain  im- 
ages of  the  inside  of  a  person's  body  is  strictly  controlled  by  section  60  in  Part  Three. 

The  definition  "prescribed"  alerts  the  reader  that  various  items,  such  as  the  fees  for 
copying  information  or  the  forms  for  the  applications,  warrants  or  orders  set  out  in  this 
draft  legislation,  are  to  be  prescribed  by  regulation.  The  power  to  prescribe  these  items 
by  regulation  is  not  set  out  in  this  volume  of  our  Code.  Rather,  empowering  sections 
will  appear  when  the  entire  Code  of  Criminal  Procedure  is  completed  and  consolidated. 
The  forms  will  appear  in  that  consolidated  Code  as  well. 

"Unilaterally"  is  the  English  term  that  replaces  the  Latin  term  ex  parte. 


20.  Present  Code  s.  487(1  )(<  )  allows  a  justice  to  issue  a  search  warrant  for  anything  that  there  are  reasonable 
grounds  to  believe  is  intended  to  be  used  for  the  purpose  of  committing  any  offence  against  the  person 
for  which  a  person  may  be  arrested  without  warrant.  Section  489  allows  a  person  who  executes  a 
search  warrant  to  seize,  in  addition  to  the  things  mentioned  in  the  warrant,  anything  that  the  person 
believes  has  been  obtained  by  or  has  been  used  in  the  commission  of  an  offence.  Section  11  of  the 
Narcotic  Control  Act.  R.S.C.  1985,  c.  N-l.  allows  a  peace  officer,  when  carrying  out  a  lawful  search 
under  that  Act,  to  seize  anything  by  means  of  or  in  respect  of  which  the  officer  believes  on  reasonable 
grounds  an  offence  under  that  Act  has  been  committed.  Section  16(2)  of  that  Act  allows  a  court,  after 
conviction,  to  order  forfeiture  of  a  thing  seized  under  section   II   which  is  a  conveyance. 

21.  For  a  more  complete  discussion  of  the  Commission's  approach  to  the  seizure  of  instruments  of  crime. 
see:  Police  Powers:  Search  and  Seizure  in  Criminal  Law  Enforcement,  Working  Paper  30  (Ottawa: 
Supply  and  Services  Canada.   1983)  at   153-155;  Report  24  at   14-15. 

22.  See  Report  31,  note   II  at   13. 
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CHAPTER  III 
GENERAL  PROVISIONS 


Common  law 
powers  replaced 


3.  The  provisions  of  Parts  Two  to  Seven  replace  any 
common  law  powers  of  a  peace  officer,  in  relation  to  the  inves- 
tigation of  a  crime,  to 

(a)  search  a  person,  place  or  vehicle,  seize  a  thing  or  re- 
trieve a  confined  person,  and  maintain  custody  of  and 
dispose  of  seized  things; 

(b)  carry  out  or  have  carried  out  an  investigative  proce- 
dure to  which  Part  Three  (Obtaining  Forensic  Evidence) 
applies; 

(c)  take  or  have  taken  samples  of  a  person's  breath  or 
blood  for  the  purpose  of  determining  the  presence  or 
concentration  of  alcohol  in  the  person's  blood;  and 

(d)  intercept  or  have  intercepted,  by  means  of  a  surveil- 
lance device,  a  private  communication. 


COMMENT 

The  provisions  of  this  volume  of  the  Code  on  police  powers  replace  entirely  any 
common  law  powers  which  the  police  presently  have  that  fall  within  the  subject-matter 
referred  to  in  this  section. 


Warning  or 
informing  person 


4.  A  peace  officer  who  is  under  a  duty  to  warn  a  person 
or  to  tell  a  person  anything  shall  do  so  in  a  language  and  in  a 
manner  understood  by  the  person. 


COMMENT 

The  purpose  and  operation  of  this  provision  require  little  explanation  or  elabora- 
tion. The  duty  to  warn  or  inform  is  imposed  on  peace  officers  by  several  provisions  of 
this  Code. 


Shortening 
notice  period  for 
application 

Order  shortening 
notice  period 


5.  (1)  The  period  of  notice  required  for  any  application 
may  be  shortened  if  the  persons  to  whom  the  notice  must  be 
given  consent,  or  if  a  justice  so  orders. 

(2)  A  justice  may,  on  an  application  made  unilaterally, 
make  an  order  shortening  a  period  of  notice  if  satisfied  that 
doing  so  would  be  reasonable  in  the  circumstances  and  would 
not  prejudice  any  person  to  whom  the  notice  must  be  given. 
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Expediting  6.       A  justice  may  give  any  directions  considered  neces- 

hearing  sary  for  expediting  a  hearing. 


Execution  in  7.       A  warrant  or  order  issued  by  a  justice  may  be  exe- 

province  cuted  or  carried  out  anywhere  in  the  province  in  which  it  is 

issued,  unless  a  particular  location  is  specified  in  the  warrant 

or  order. 

Criminal  Code.  S.  487(2) 

COMMENT 

This  provision  is  designed,  in  a  sense,  to  render  uniform  the  jurisdiction  of  justices 
to  issue  orders  or  warrants  under  this  Code,  and  to  dispense  with  the  current  require- 
ment to  have  some  warrants  "backed"21  (i.e.,  endorsed)  by  other  justices  in  the  same 
province  who  are  entitled  to  exercise  jurisdiction  in  the  territorial  division  where  the 
warrant  is  to  be  executed.  We  have  not  done  away  with  all  backing  requirements.  Sec- 
tion 36  in  Part  Two  (Search  and  Seizure)  includes  a  requirement  that  search  warrants 
from  another  province  be  backed  by  a  justice  of  the  province  where  they  will  be  exe- 
cuted. However,  we  doubt  the  value  of  maintaining  an  intraprovincial  backing  require- 
ment, having  weighed  the  cumbersomeness  of  the  formality  against  the  additional 
protection  it  offers. 


Presumption  of  8.       An  original  warrant  or  order  purporting  to  be  signed 

by  a  justice  is,  in  the  absence  of  evidence  to  the  contrar 
of  the  authenticity  of  the  warrant  or  order,  without  j 
the  signature  of  the  justice  appearing  to  have  signed  it. 


authenticity  of  Dv  a  justice  is,  in  the  absence  of  evidence  to  the  contrary,  proof 

warrant  or  order  Qf  ^  autnentjcjty   of  the  warrant   or   order,   without   proof  of 


COMMENT 

This  provision  dispenses  with  the  need  to  prove,  as  a  matter  of  course,  the  authen- 
tic nature  of  a  warrant  or  order  relied  on  as  authority  to  do  the  acts  it  describes.  Note, 
however,  that  this  section  refers  only  to  the  original  of  a  warrant  or  order.  A  peace 
officer's  facsimile  copy  of  a  warrant  obtained  by  telephone  or  other  means  of  telecom- 
munication, therefore,  would  not  have  the  same  evidentiary  effect.  Other  provisions, 
contained  in  subsequent  Parts  of  this  Code,  make  it  clear  in  fact  that  "[i]n  any  proceed- 
ing in  which  it  is  material  for  a  court  to  be  satisfied  that  [a  particular  act]  was  author- 
ized by  a  warrant  issued  on  application  made  by  telephone  or  other  means  of 
telecommunication,  the  absence  of  the  original  warrant  is,  in  the  absence  of  evidence  to 
the  contrary,  proof  that  [the  particular  act]  was  not  authorized  by  a  warrant."2 


23.  See  Criminal  Code,  s.  487(2). 

24.  See  ss.  41   (search  or  seizure).  70  (carrying  out  of  an  investigative  procedure),   120  (taking  of  a  blood 
sample),  206  (interception  of  a  private  communication). 
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CHAPTER  IV 

GENERAL  APPLICATION  PROCEDURES 

FOR  WARRANTS 


DIVISION  I 
INTERPRETATION 


Application  of 
Chapter 


9.  This  Chapter  applies  to  applications  for  warrants 
under  Part  Two  (Search  and  Seizure),  Part  Three  (Obtaining 
Forensic  Evidence)  and  Part  Four  (Testing  Persons  for  Impair- 
ment in  the  Operation  of  Vehicles). 


DIVISION  II 
PROCEDURE  ON  HEARING  APPLICATION 


Hearing  evidence 


Questioning 
deponent 

Evidence  on  oath 


10.  (1)  A  justice  to  whom  an  application  for  a  warrant  is 
made  may  question  the  applicant  and  hear  or  receive  other  ev- 
idence, including  evidence  by  affidavit  based  on  information 
and  belief. 

(2)  Where  affidavit  evidence  is  received,  the  justice  may 
question  the  deponent  on  the  affidavit. 

(3)  The  evidence  of  any  person  shall  be  on  oath. 

Report  24,  s.  10 


COMMENT 

Subsection  (1)  of  this  provision  is  designed  to  provide  a  broad  base  of  sworn  infor- 
mation (by  subsection  (3))  to  a  justice  who  is  being  asked  to  issue  a  warrant.  Subsec- 
tions (1)  and  (2)  enable  the  justice  to  "go  behind"  a  warrant  application  in  order  to 
ascertain,  in  an  active  and  effective  manner,  whether  the  requirements  for  issuing  a 
warrant  have  been  met.  In  so  doing,  these  subsections  seek  to  guard  against  issuing 
warrants  in  inappropriate  circumstances,  against  the  consequent  quashing  of  warrants, 
and  against  infringement  of  the  rights  of  persons  under  the  Canadian  Charter  of  Rights 
and  Freedoms  (e.g.,  the  right  not  to  be  subjected  to  "unreasonable  search  or  seizure""). 

Subsection  (3)  is  to  be  read  in  the  light  of,  and  subject  to,  the  provisions  of  section 
14  of  the  Canada  Evidence  Act'   relating  to  solemn  affirmation. 


25.  Report  24  at  22. 

26.  R.S.C.   1985.  c.  C-5. 
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Recording  oral 

application, 

evidence 


Identification  of 

record 

Certification  of 
transcript 


11.  (1)  An  application  made  orally  and  any  oral  evidence 
heard  by  the  justice  shall  be  recorded  verbatim,  either  in  writ- 
ing or  by  electronic  means. 

(2)  The  record  of  an  oral  application  or  of  oral  evidence 
shall  be  identified  as  to  time,  date  and  contents. 

(3)  Any  transcription  of  the  record  of  an  oral  application 
or  of  oral  evidence  shall  be  certified  as  to  time,  date  and  accu- 
racy. 

Report  19,  Part  Two,  rec.  2(2) 

Criminal  Code,  s.  487.1(2) 


COMMENT 

This  provision  is  designed  to  ensure  the  maintenance  of  records  sufficient  to  allow 
for  subsequent  review.  Because  we  have  allowed  generally  for  the  making  of  oral  war- 
rant applications  (see  subsections  22(2),  57(2),  91(2)  and  129(1))  and  the  hearing  of 
oral  evidence,  section  1 1  expands  slightly  upon  our  recommendation  in  Report  1927 
(now  embodied  in  subsection  487.1(2)  of  the  present  Criminal  Code)  relating  to  the 
recording  of  applications  for  warrants  obtained  by  telephone  or  other  means  of  telecom- 
munication. 


Procedure  for 
issuing  warrant 
on  application 
by  telephone 


12.  Where  a  warrant  is  issued  on  application  made  by 
telephone  or  other  means  of  telecommunication,  the  justice 
shall 

{a)  complete  the  warrant;  and 

(b)  transmit  two  copies  of  the  warrant  to  the  applicant,  or 
direct  the  applicant  to  complete  two  copies  of  it. 

Report  19,  Part  Two,  rec.  6(a),  (b) 
Criminal  Cock;  s.  487.1(6)(o),  (b) 


COMMENT 

This  section  sets  out  the  procedure  for  the  completion  of  warrants  obtained  by  tele- 
phone or  other  means  of  telecommunication.  These  are  ordinary  warrants  and  are  not  a 
distinct  class  of  warrants.  Only  the  procedure  for  obtaining  the  warrant  differs.  These 
differences  arise  and  are  necessitated  by  the  physical  separation  of  the  issuing  judge  or 
justice  from  the  applicant  peace  officer.  Although  our  draft  statute  only  speaks  in  terms 
of  "warrants,"  we  will,  throughout  the  comments  to  this  Code,  use  the  term 
"telewarrants"  interchangeably  with  warrants  that  are  obtained  by  telephone  or  other 
means  of  telecommunication.  Paragraph  (a)  of  section  12  is  aimed  at  ensuring  that  an 
accurate  record  of  an  issued  warrant  is  kept,  should  there  be  any  discrepancy  between 
the  warrant  issued  by  the  justice  and  copies  completed  by  an  applicant  peace  officer 
under  the  justice's  direction  in  accordance  with  paragraph  (b).'*  Paragraph  (h)  expands 

27.  Part  Two.  rec.  2(2). 

28.  Report   19  at  88. 


15 


slightly  on  the  wording  which  we  recommended  in  Report  19,29  and  which  now  appears 
in  paragraph  487.1(6)(fr)  of  the  Criminal  Code,  by  allowing  the  justice  to  "transmit  two 
copies  of  the  warrant  to  the  applicant  .  .  .  ."  In  doing  so,  it  dispenses  with  the  need  for 
the  applicant  to  complete  the  copies  by  hand  in  all  cases.  Where  the  applicant  has  sub- 
mitted a  warrant  application  by  facsimile  machine,  for  example,  the  use  of  the  same 
technology  to  place  exact  copies  of  the  signed  warrant  in  the  applicant's  hands  would 
clearly  be  the  most  efficient  way  to  proceed. 


DIVISION  HI 
FILING 


Filing  13.     A  justice  to  whom  an  application  for  a  warrant  is 

application.  made  shall,  as  soon  as  practicable,  have  the  following  filed  with 

evidence,  warrant  ^   c|erk  Qf  the  CQurt   fop  thfi  judjda|   district   jn   wnich   the 

application  was  received: 

(a)  the  application  received  by  the  justice,  or  the  record  of 
the  application  or  its  transcription; 

(b)  the  record  of  any  oral  evidence  heard  by  the  justice  or 
its  transcription; 

(c)  any  other  evidence  received  by  the  justice;  and 

(d)  if  a  warrant  is  issued,  the  original  warrant. 

Criminal  Code,  s.  487.1(6)(() 

COMMENT 

The  object  of  this  provision  is  to  ensure  the  maintenance  and  availability  of  the 
material  upon  which  a  warrant  is  based,  so  that  those  persons  affected  by  the  execution 
of  the  warrant  can  later  find  out  if  the  warrant  was  properly  issued.  Section  13  sets  out 
what  must  be  filed.  If  the  application  is  in  written  form,  it  must  be  filed.  If  the  appli- 
cation is  made  orally,  then  the  record  of  the  oral  application  {e.g.,  a  tape  recording),  or 
the  transcription  of  the  record  of  the  oral  application,  must  be  filed.  Along  with  the 
application,  any  other  supporting  material  must  be  filed,  such  as  the  record  of  oral  tes- 
timony of  witnesses  or  any  affidavit  evidence.  Finally,  the  result  of  a  successful  appli- 
cation —  the  original  warrant  issued  —  must  be  filed.  Although  section  13  specifies  the 
judicial  district  in  which  the  application  was  received  as  the  place  of  filing,  it  must  be 
read  in  the  light  of  section  14. 


Notice  of  14.     (1)  A  peace  officer  who  executes  a  warrant  in  a  judi- 

out-of-distnct  cja|  district  other  than  the  one  in  which  it  was  issued  shall,  as 

soon  as  practicable,  advise  the  clerk  of  the  court  for  the 


29.  Part  Two,  rec.  6(b). 
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Filing  material 
in  district  where 
warrant  executed 


judicial  district  in  which  the  warrant  was  issued  of  the  place  of 
execution. 

(2)  After  being  so  advised,  the  clerk  of  the  court  for  the 
judicial  district  in  which  the  warrant  was  issued  shall  have  the 
material  or  a  copy  of  the  material  listed  in  section  13  filed,  as 
soon  as  practicable,  with  the  clerk  of  the  court  for  the  judicial 
district  in  which  the  warrant  was  executed. 

Criminal  Code,  s.  487.1(6)(c) 


COMMENT 

The  aim  of  this  provision  is  to  ensure  that  material  relating  to  an  application  for  a 
warrant  is  filed  where  it  is  executed.  As  we  noted  in  Report  19  (at  85),  filing  the  ma- 
terial in  that  place  is  most  likely  to  facilitate  speedy  access  by  persons  affected  by  the 
seizure. 

The  two-step  procedure  contemplated  by  section  14  is  made  necessary  by  the 
possibility  that  a  warrant  may  be  executed  at  an  unanticipated  location. 
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PART  TWO 
SEARCH  AND  SEIZURE 

DERIVATION  OF  PART  TWO 

LRC  PUBLICATIONS 

Police  Powers  —  Search  and  Seizure  in  Criminal  Law  Enforcement,  Working  Paper  30 
(1983) 

Writs  of  Assistance  and  Telewarrants,  Report  19  (1983) 

Search  and  Seizure,  Report  24  (1984) 

Obtaining  Forensic  Evidence:  Investigative  Procedures  in  Respect  of  the  Person, 
Report  25  (1985) 
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INTRODUCTORY  COMMENTS 

This  Part  sets  out  the  general  procedures  regulating  the  crime-related  search  for, 
and  the  seizure  or  retrieval  of,  "objects  of  seizure"  and  "confined'*  persons.  (See  the 
definition  of  these  terms  in  sections  2  and  15,  respectively.  The  search  for,  and  seizure 
of,  objects  of  seizure  within  a  person's  body,  including  objects  within  the  mouth,  are 
dealt  with  separately  in  Part  Three  (Obtaining  Forensic  Evidence). 

Part  Two  confers  certain  powers  primarily  on  the  police  but  also  on  others,  and 
states  the  circumstances  in  which  these  powers  may  be  acquired  and  the  manner  in 
which  they  should  be  exercised.  Included  are  provisions  specifying  the  circumstances  in 
which  a  warrant  may  issue,  the  procedures  to  be  followed  in  obtaining  a  warrant  and 
the  circumstances  in  which  a  search  or  seizure  may  be  conducted  without  a  warrant. 

The  search  and  seizure  provisions  in  this  Code  replace  the  variety  of  search  and 
seizure  powers  and  procedures  now  found  at  common  law,  in  the  Criminal  Code  and  in 
other  federal  crime-related  statutes  such  as  the  Narcotic  Control  Act,  the  Food  and 
Drugs  Act  and  the  Income  Tax  Act."  The  basic  goal  is  to  better  protect  against  unrea- 
sonable search  and  seizure  while  still  providing  for  effective  criminal  investigation  and 
law  enforcement. 

The  Canadian  Charter  of  Rights  and  Freedoms  declares  that  "[e]veryone  has  the 
right  to  be  secure  against  unreasonable  search  or  seizure"  (section  8),  '  and  that  a  law 
inconsistent  with  this  right  is  "of  no  force  or  effect"  (section  52).  These  declarations 
require  that  powers  to  search  and  seize  —  which  impinge  on  such  fundamental  interests 
as  the  inviolability  and  dignity  of  the  individual  and  the  security  and  privacy  of  home, 
property  and  personal  possessions  —  be  carefully  controlled. 

We  believe  that  legislation  governing  searches  and  seizures  must  incorporate  the 
characteristics  of  "judiciality,"  "particularity"  and  "accountability." 

In  the  landmark  case  of  Hunter  v.  Southam  Inc.,'  the  Supreme  Court  of  Canada 
held  the  obtaining  of  a  warrant,  where  "feasible,"  to  be  a  pre-condition  to  a  valid 
search.  In  that  case,  the  Court  clearly  incorporated  the  element  we  call  "judiciality"  into 
the  warrant  requirement.  It  stated  that  a  statute  authorizing  a  search  or  seizure  is  rea- 
sonable under  the  Charter  if  it  requires  that  a  neutral  and  detached  arbiter  determine, 
before  authorizing  a  search,  that  there  are  reasonable  and  probable  grounds  (established 
on  oath)  to  believe  that  an  offence  has  been  committed,  and  that  there  is  evidence  of 
that  offence  in  the  place  to  be  searched.  4  This  element  of  judiciality  is  an  historically 

30.  See  N.C.  Brooks  and  J.  Fudge,  Search  and  Seizure  Under  the  Income  Tax  Act,  a  Study  Paper  prepared  for 
the  Law  Reform  Commission  of  Canada  (unpublished,  1985)  at  64.  The  study  concluded  that  investigatory 
search  powers  should  be  the  same  in  all  federal  statutes  and  that  powers  broader  than  those  set  out  in  the 
Criminal  Code  could  not  be  justified.  Similarly,  the  Commission  recommended,  in  Report  24.  rec.  2(0 
and  47-51.  that  special  search  and  seizure  provisions  under  the  Narcotic  Control  Act  and  the  Food  and 
Drugs  Act  should  be  abolished. 

31.  A  search  is  reasonable  "if  it  is  authorized  by  law.  if  the  law  itself  is  reasonable  and  if  the  manner  in 
which  the  search  was  carried  out  is  reasonable":  R.  v.  Collins.  [1987]  1  S.C.R.  265.  per  Lamer  J.  at  278. 

32.  [1984]  2  S.C.R.  145. 

33.  Ibid,  at  161. 

34.  Ibid,  per  Dickson  J.  at  159-168. 
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established  characteristic  of  the  warrant,  that  limits  uncontrolled  state  intrusions  on 
individual  rights,  and  promotes  the  responsible  use  of  search  and  seizure  powers. 

The  requirement  that  the  intrusion  authorized  be  particularly  identified  has  also  be- 
come a  characteristic  of  most  Canadian  search  warrant  legislation.  We  call  this  element 
"particularity."  It  requires,  both  in  warrant  applications  and  in  the  warrant  itself,  that 
the  place  to  be  searched,  the  items  sought  and  the  crime  under  investigation  be  clearly 
specified.  Again,  the  ultimate  purpose  of  requiring  this  detail  is  to  limit  and  control 
state  intrusions  on  individual  rights. 

The  issuance  of  search  warrants  is  now  mainly  a  documentary  process  in  Canada. 
Material  and  information  supporting  the  issuance  of  a  warrant  must  be  reduced  to  writ- 
ing or  be  recorded,  and  must  be  filed  and  made  accessible  to  interested  parties.  This 
requirement  facilitates  accountability  and  subsequent  review  of  the  legality  of  any 
search  or  seizure  that  takes  place. 

In  contrast,  accountability  and  the  potential  for  control  and  review  are  diminished 
when  searches  or  seizures  are  conducted  without  warrant.  A  search  or  seizure  without 
warrant  depends  solely  on  a  judgment  by  the  person  conducting  the  search  or  seizure 
that  the  necessary  pre-conditions  for  exercising  the  power  have  been  satisfied.  The  au- 
thority to  search  or  seize  without  warrant  provides  the  opportunity  for  personal  bias  to 
influence  decision-making.  Accountability  is  impaired  because  objective  supporting 
documentation  or  material  need  not  be  prepared,  filed  or  made  available  either  to 
persons  affected  or  to  the  courts. 

In  our  scheme,  warrants  are  required  wherever  possible,  so  that  discretionary  intru- 
sions by  the  state  upon  individual  rights  are  carefully  limited.  This  approach  is  consis- 
tent both  with  that  of  the  Supreme  Court  of  Canada  in  its  interpretation  of  the  Charter 
and  with  the  aim  of  accountability.  Accountability  is  enhanced  by  other  provisions  in 
this  Part,  such  as  that  generally  requiring  search  warrants  to  be  executed  "in  the  pres- 
ence of  a  person  who  occupies  or  is  in  apparent  control  of  the  place  or  vehicle  being 
searched  .  .  ."  (section  39),  and  that  requiring  unexecuted  warrants  to  be  returned  with 
an  explanation  (section  34).  Exceptions  to  the  warrant  requirement  are  clearly  identified 
and  restricted  to  searches  conducted  with  consent,  searches  incident  to  arrest,  searches 
conducted  in  exigent  circumstances  and,  in  limited  and  defined  circumstances,  the 
seizure  of  objects  in  "plain  view." 

For  the  benefit  of  the  public  as  well  as  persons  exercising  search  or  seizure  powers, 
provisions  designed  to  promote  the  reasonable  execution  of  the  powers  are  included. 
Rules  are  clearly  set  out  on  such  matters  as:  the  general  authority  conferred  by  a  war- 
rant; the  persons  authorized  to  act  under  a  warrant;  the  time  when,  and  manner  in 
which,  a  search  or  seizure  may  be  made;  the  notification  to  be  given  to  persons  af- 
fected; and  the  procedure  to  be  followed  when  a  claim  of  privilege  is  made  during  a 
search. 
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CHAPTER  I 
INTERPRETATION 


Definitions 

"confined" 
(séquestrée) 


"night"  (nui!) 


"vehicle" 
(véhicule) 


15.     In  this  Part, 

"confined"  means  confined  or  taken  into  custody  unlawfully  as 
defined  in  section  49  (confinement),  50  (kidnapping)  or  51 
(child  abduction)  of  the  proposed  Criminal  Code  (LRC); 

"night"  means  the  period  between  2100  hours  and  0600  hours 
on  the  following  day; 

"vehicle"  means  a  thing  used  or  designed  to  be  used  as  a  means 
of  transportation. 


COMMENT 

As  noted,  this  Part  applies  not  only  to  the  search  for  and  seizure  of  things,  but  also 
to  the  search  for  and  retrieval  of  illegally  detained  persons.  Because  this  Part  is  con- 
cerned, essentially,  with  crime-related  searches,  the  definition  "confined"  is  designed  to 
limit  the  applicability  of  our  search  and  retrieval  provisions  to  circumstances  in  which 
the  detention  of  a  person  constitutes  a  crime. 

The  definition  "vehicle"  is  drafted  widely  to  embrace  all  forms  of  conveyance,  and 
is  to  be  contrasted  with  the  narrower  definition  of  this  term  appearing  in  Part  Four 
(Testing  Persons  for  Impairment  in  the  Operation  of  Vehicles).  While  the  definition  in 
Part  Four  is  designed  to  limit  the  applicability  of  our  breath  and  blood  test  provisions 
to  cases  involving  conveyances  that  are  not  humanly  powered,  the  definition  in  section 
15  above  recognizes  the  illogicality  of  distinguishing  between  different  types  of 
vehicles  on  this  basis  when  dealing  with  the  power  to  search. 


Meaning  of 
power  to  search 
person 


16.  The  power  to  search  a  person,  otherwise  than  with 
consent,  for  an  object  of  seizure  or  a  confined  person  means 
the  power  to 

(a)  stop  and  detain  the  person; 

(b)  carry  out  a  protective  search  of  the  person; 

(c)  search  anything  carried  by  the  person  in  which  it  is 
reasonable  to  believe  that  the  object  of  seizure  or  confined 
person  might  be  found; 

(d)  search  those  areas  of  the  surface  of  the  person's  body 
where  it  is  reasonable  to  believe  that  the  object  of  seizure 
might  be  found; 
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(e)  search  those  areas  of  the  person's  clothing  where  it  is 
reasonable  to  believe  that  the  object  of  seizure  or  confined 
person  might  be  found;  and 

(/)  remove  any  article  of  the  person's  clothing  that  it  is 
reasonable  and  necessary  to  remove  to  see  whether  the 
person  is  carrying  or  concealing  the  object  of  seizure  or 
confined  person,  or  to  effect  seizure  or  retrieve  the 
confined  person. 


COMMENT 


Except  for  the  general  Charter  requirement  of  "reasonableness,"  there  is,  at  pres- 
ent, little  statutory  guidance  as  to  the  permitted  scope  of  personal  searches.  The  police 
have  therefore  effectively  acquired  a  broad  but  poorly  defined  power  in  this  area.  Cer- 
tain provisions  in  this  Chapter,  together  with  certain  provisions  in  Part  Three  relating  to 
investigative  procedures,  further  the  goal  of  clarity  by  defining  with  precision  the  nature 
and  limits  of  the  power.  Section  16  accomplishes  much  of  this  task  by  particularizing 
and  defining  the  power  to  conduct  external  searches  of  persons  for  objects  of  seizure 
and  confined  persons. 

The  Criminal  Code  does  not  generally  allow  for  a  warrant  to  search  a  person.  A 
warrant  under  subsection  487(1)  of  the  Code  may  only  authorize  a  search  of  a  "build- 
ing, receptacle  or  place."  Crime-related  searches  of  the  person,  therefore,  are  mainly 
done  either  pursuant  to  the  common  law  power  of  search  incident  to  arrest,  or  with 
consent.  These  two  sources  of  authority  to  conduct  personal  searches  are  continued  in 
this  scheme.  In  addition,  provision  is  made  for  the  obtaining  of  a  warrant  to  search  a 
person  for  an  object  of  seizure  or  a  confined  person,  and  for  dispensing  with  the  war- 
rant requirement  in  exigent  circumstances. 

Paragraph  {a)  of  section  16  is  designed  to  facilitate  the  conducting  of  a  personal 
search  in  a  very  basic  way.  It  makes  clear  that  there  need  not  be  independent  authori- 
zation for  stopping  or  detaining  the  person  to  be  searched.  The  absence  of  independent 
authorization,  therefore,  will  not  render  the  detention  arbitrary  (see  section  9  of  the 
Charter)  or  support  a  civil  claim  for  false  arrest. 

Paragraph  (h)  recognizes  that  a  non-consensual  personal  search  (whether  legally 
authorized  or  not)  may  provoke  unpredictable  reactions,  and  that  anyone  authorized  to 
search  a  person  must  have  the  power  to  take  appropriate  steps  for  self-protection.  In 
order  to  achieve  the  purpose  of  protection,  paragraph  (h)  does  not  require  any  actual 
belief  that  the  person  is  carrying  a  weapon  or  escape  tool;  rather,  it  allows  a  protective 
search  to  be  carried  out  simply  as  a  precaution.  The  precise  scope  of  a  protective  search 
is  specified  in  section  17. 

The  remaining  paragraphs  of  section  16  recognize  that  the  scope  of  a  personal 
search  must  bear  a  rational  relationship  to  the  purpose  for  which  the  search  is  author- 
ized, but  must  be  broad  enough  to  enable  those  given  the  power  to  search  to  find  and 


35.  See.  however,  s.  395(1)  dealing  with  warrants  to  search  for  "precious  metals  .  .  ."  and  so  forth. 
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to  seize  what  they  are  authorized  to  look  for.  The  authority  to  search  a  person  is  not 
the  same  as  a  discretion  to  conduct  an  exploratory  search  of  any  part  of  the  body  or 
clothing  until  an  object  is  found.  Regard  must  first  be  had  to  the  characteristics  of  what 
is  sought,  and  the  search  must  be  confined  to  areas  where  it  might  reasonably  be 
found.36 

The  Supreme  Court  of  Canada,  in  the  recent  case  of  Cloutier  v.  Langlois,31  de- 
scribed the  scope  of  the  power  to  search  a  person  incident  to  arrest  for  evidence  as 
being  a  power  to  "frisk"  the  person.  "Frisk"  was  stated  to  mean: 

...  a  relatively  non-intrusive  procedure:  outside  clothing  is  patted  down  to  deter- 
mine whether  there  is  anything  on  the  person  of  the  arrested  individual.  Pockets  may 
be  examined  but  the  clothing  is  not  removed  and  no  physical  force  is  applied. 

Our  formulation  of  the  scope  of  the  power,  particularly  paragraph  16(/),  allowing 
for  the  removal  of  clothing,  might  appear  to  be  in  some  respects  broader  than  that 
stated  by  the  Court.  However,  our  statement  of  the  officer's  basis  for  the  exercise  of  the 
power,  set  out  in  section  44,  is  in  some  respects  narrower.  Under  our  scheme,  reason- 
able grounds  are  necessary  to  search  for  evidence,  as  distinct  from  searching  for  weap- 
ons (i.e.,  a  protective  search).  In  contrast  to  Cloutier,  the  mere  fact  of  arrest  is  not, 
under  this  scheme,  a  sufficient  basis  upon  which  to  ground  a  warrantless  search  for 
evidence,  in  the  absence  of  exigent  circumstances.  In  our  view,  the  overall  balance 
struck  in  this  legislation  ensures  that  these  searches  will  meet  Charter  standards. 


Meaning  of  17.     The  power  to  carry  out  a  protective  search  of  a  per- 

protective  search  son  means  the  power  to 

(a)  frisk  the  person  and  search  the  person's  clothing  and 
anything  carried  by  the  person  or  within  the  person's 
reach  for  weapons  and  instruments  of  escape; 

(b)  if  the  frisk  or  search  discloses  that  anything  believed 
on  reasonable  grounds  to  be  a  weapon  or  instrument  of  es- 
cape is  located  under  or  in  the  person's  clothing,  remove 
any  article  of  the  person's  clothing  that  it  is  reasonable  and 
necessary  to  remove  to  effect  a  seizure;  and 

(c)  seize  anything  believed  on  reasonable  grounds  to  be  a 
weapon  or  instrument  of  escape. 

Report  24,  s.  20(a) 


36.  Note  in  this  regard  the  requirement  of  s.  50,  that  every  search  of  the  person  should  respect  the  person's 
dignity  and  involve  the  least  degree  of  intrusion  and  invasion  of  privacy  as  is  reasonably  practicable. 
Section  17  should  also  be  read  in  conjunction  with  s.  55  (obtaining  forensic  evidence)  which  makes  it 
clear  that  the  right  to  carry  out  a  personal  search  does  not,  for  example,  include  the  power  visually  to 
inspect  the  naked  body,  manually  probe  body  cavities,  or  perform  surgical  or  other  "medical"  procedures, 
even  where  resort  to  such  procedures  might  reasonably  be  expected  to  reveal  the  object  sought.  Such 
highly  intrusive  or  potentially  dangerous  procedures  are  separately  regulated  with  special  safeguards. 

37.  [1990]  1  S.C.R.  158. 

38.  Ibid,  at  185. 
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COMMENT 

Section  17  defines  the  scope  of  the  power  (conferred  by  paragraph  \6(b)  and  sec- 
tion 43)  to  conduct  a  protective  search  of  the  person.  Paragraph  {a)  sets  out  what  may 
be  searched  for:  weapons  and  instruments  of  escape.  It  enables  someone  conducting  a 
protective  search  to  look  for  these  things  by  frisking  the  person,  searching  the  person's 
clothing,  and  searching  anything  carried  by  the  person  or  that  is  within  the  person's 
reach.  In  this  context,  "frisk"  has  the  meaning  (previously  referred  to  in  the  comment 
to  section  16)  given  to  it  by  the  Supreme  Court  of  Canada  in  the  Cloutier  case.  The 
"reach"  limitation  defines  the  ambit  of  the  search  in  a  way  that  relates  the  scope  of  the 
search  to  its  purpose;  someone  who  conducts  a  protective  search  only  needs  to  search 
those  places  that  might  realistically  contain  a  weapon  or  an  instrument  of  escape. 

Paragraphs  (b)  and  (c)  set  out  additional  powers  facilitating  seizure.  These  flow 
naturally  from  the  general  power  to  conduct  the  protective  search. 

The  mechanism  for  returning  or  otherwise  disposing  of  things  seized  temporarily 
during  protective  searches  under  the  authority  of  this  section  is  regulated  by  section  54. 


Meaning  of  18.     The  power  to  search  a  vehicle,  otherwise  than  with 

power  to  search  consent,  for  an  object  of  seizure  or  a  confined  person  means 

the  power  to  stop  and  detain  the  vehicle,  enter  the  vehicle  and 
search  those  areas  of  the  vehicle,  or  of  anything  within  the  ve- 
hicle, where  it  is  reasonable  to  believe  that  the  object  of  seizure 
or  the  confined  person  might  be  found. 

Report  24,  ss.  14,  28(2) 

COMMENT 

Sections  18  and  19  parallel,  for  vehicles  and  places,  the  scope  provision  for 
personal  searches.  (See  section  16  and  the  comment  thereto.) 

The  basic  power  to  search  a  vehicle  or  place  presupposes  the  inclusion  of  a  power 
to  stop,  detain  and  enter  a  vehicle,  or  to  enter  a  place.  The  further  powers  given  in 
these  sections,  relating  to  the  areas  of  vehicles  or  places  that  may  be  searched,  once 
again  are  designed  both  to  enable  those  conducting  searches  to  find  what  is  being 
sought,  and  to  restrict  the  scope  of  searches  in  a  rational  manner. 


Meaning  of  19.     The  power  to  search  a  place,  otherwise  than  with 

power  to  search  consent,  for  an  object  of  seizure  or  a  confined  person  means 

pd  the  power  to  enter  the  place  and  search  those  areas  of  the 

place,  or  of  anything  within  the  place,  where  it  is  reasonable  to 

believe  that  the  object  of  seizure  or  the  confined  person  might 

be  found. 

Report  24,  ss.  14,  28(2) 
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COMMENT 

See  the  comment  to  section  18. 


Meaning  of  20.     The  power  to  seize  means 

w  r     seiz  ^  .n  jjie  case  oj.  a  jnjng^  thg  p0wer  t0  take  possession  or 

control  of  the  thing;  and 

(b)  in  the  case  of  funds  in  a  financial  account,  the  power  to 
take  control  over  the  funds. 

Report  24.  s.  4 

COMMENT 

Taking  physical  possession  of  a  thing  is  the  traditional  approach  to  effecting  sei- 
zure, and  is  reflected  in  the  present  Criminal  Code.  Section  20  incorporates  this  tradi- 
tional approach  and  expands  upon  it.  Where  a  seizure  is  authorized  by  law,  it  will  be 
possible  to  carry  it  out  by  taking  control  of  the  thing  or  funds  without  necessarily 
taking  physical  possession. 

In  the  case  of  funds  in  a  financial  account,  it  is  not  technically  possible  to  take 
physical  possession  and  a  seizure  may  be  made  only  if  control  is  assumed  over  the 
account.  Alternatively,  some  seized  things  may  not  easily  be  moved  to,  or  stored  at, 
locations  in  police  control.  Allowing  seizure  by  taking  control  should  thus  reduce 
administrative  and  storage  burdens  now  imposed  on  the  police. 

Section  20  also  reflects  the  Commission's  support  for  the  general  principle  that 
interference  with  an  individual's  interest  in  maintaining  possession  of  property  should 
be  minimized  wherever  possible.  This  section  encourages  the  use  of  an  alternative  to 
taking  physical  possession  (i.e.,  taking  control)  when  such  an  approach  can  be  as  effec- 
tive and  will  not  prejudice  the  law  enforcement  interest. 

Unlike  paragraph  4(b)  of  Recommendation  One  in  Report  24,  section  20  does  not 
envision  a  seizure  being  made  by  "taking  photographs  or  other  visual  impressions  of  an 
object  of  seizure."  We  have  not  implemented  the  recommendation  for  three  basic 
reasons. 

First,  the  recommendation  was  partly  intended  to  encourage  the  use  of  methods  of 
seizing  "information"™  that  would  be  less  intrusive  than  physically  taking  things  reveal- 
ing the  information.  It  was  thought  that  seizure  of  the  information  "in  secondary  or 
recorded  form"41  under  the  authority  of  paragraph  4(b)  would  accomplish  this  goal. 
However,  we  have  come  to  the  conclusion  that  it  is  not  technically  possible  to  seize 
information  in  any  event.  As  already  noted,  ~  we  have  deleted  "information"  from  the 
definition  "objects  of  seizure"     and  section  20  now  defines  only  the  power  to  seize 

39.  Report  24,  rec.  1,  s.  3,  then  included  information  within  the  proposed  definition  of  "object  of  seizure." 

40.  Ibid,  at  15-16. 
41. 1  hid.  at  15. 

42.  See  comment  to  s.  2. 

43.  See  s.  2. 
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things  and  funds  in  a  financial  account.  Thus,  seizure  of  information  recorded  on  or 
contained  in  a  thing  may  be  effected,  under  section  20,  only  by  the  seizure  or  taking 
control  of  the  thing  on  which  the  information  is  recorded.  However,  the  basic  goal  of 
the  original  recommendation  can  still  be  realized,  and  the  intrusion  and  deprivation 
minimized,  by  use  of  the  alternative  procedures  contained  in  sections  266  to  269.  In  the 
case  of  information  contained  in  a  seized  thing,  a  peace  officer  may  make  a  copy  of  the 
information  which,  when  properly  certified,  is  admissible  in  evidence  and  is  to  be  given 
the  same  probative  force  as  the  information  itself.  If  this  procedure  is  used,  the  thing 
originally  seized  may  be  promptly  returned. 

Second,  many  sections  of  Part  Six  (Disposition  of  Seized  Things)  (e.i>.,  those  relat- 
ing to  the  custody  of  and  access  to  seized  things,  the  sale  of  perishables  and  the  de- 
struction of  dangerous  things)  can  properly  and  logically  apply  only  to  things  seized  by 
taking  physical  possession  or  control. 

Third,  the  recommendation  can  be  applied  only  if  accompanied  by  other  provisions 
that  would  make  the  photograph  or  other  visual  impression  admissible  and  give  it  the 
same  probative  value  as  the  thing  itself.  However,  we  have  concluded  that  such  a  blan- 
ket declaration  as  to  probative  value  would  not  be  appropriate  in  all  cases,  but  rather 
could  properly  apply  only  in  relation  to  information  contained  in,  or  to  identify,  seized 
things.  It  thus  must  be  set  out  more  narrowly  and  precisely  than  is  done  in  the  recom- 
mendation. Accordingly,  we  encourage  the  early  return  of  these  categories  of  things  by 
providing,  in  the  case  of  information,  the  already  noted  procedure  and,  for  things  re- 
quiring identification  (usually  things  alleged  to  have  been  stolen),  that  a  certified  pho- 
tograph of  any  thing  seized  in  accordance  with  section  20  be  admissible  for  the  purpose 
of  identifying  that  thing  and,  in  the  absence  of  evidence  to  the  contrary,  that  it  have  the 
same  probative  force,  for  identification  purposes,  as  the  seized  thing  itself. 

Thus,  to  make  clear  what  the  provisions  of  Part  Six  apply  to,  we  have  restricted  the 
meaning  of  seizure  and  have  placed  the  separate  power  to  take  photographs  and  make 
copies  in  sections  266  and  267. 


CHAPTER  II 
SEARCH  AND  SEIZURE  WITH  A  WARRANT 


DIVISION  I 
APPLICATION  FOR  SEARCH  WARRANT 


Applicant  21.     Any  person  may  apply  for  a  search  warrant. 

COMMENT 

At  present,  anyone  may  apply  for  a  search  warrant  under  section  487  of  the  Crim- 
inal Code.  Applications  for  telewarrants,  however,  may  only  be  made  by  peace 


27 


officers.  Applications  by  private  citizens  for  search  warrants  are  quite  rare,  and  alle- 
gations that  citizens  are  abusing  the  procedure  are  scarce  (perhaps  non-existent).  Sec- 
tion 21  continues  to  allow  such  applications  to  be  made;  however,  sections  25  and  35 
make  it  clear  that  only  a  peace  officer  may  execute  a  warrant. 

Subsection  22(1)  continues  the  requirement  that  telewarrant  applications  be  made 
by  peace  officers. 


Application  in  22.     (1)   An  application  for  a  search  warrant  shall  be 

person  or  by  made  in  person  or,  if  the  applicant  is  a  peace  officer  and  it  is 

teepone  impracticable  for  the  applicant  to  appear  in  person,  by 

telephone  or  other  means  of  telecommunication. 

Manner  of  (2)  The  application  shall  be  made  unilaterally,  in  private 

making  and  on  oath,  orally  or  in  writing. 

application  Report  24   s  6 

Form  of  written  (3)  An  application  in  writing  shall  be  in  the  prescribed 

application  form. 

Report  19.  Part  Two,  rec.  2(1) 

Report  24,  s.  6 

Criminal  Code,  ss.  487(1),  487.1(1) 

COMMENT 

Section  22  sets  out  how  a  search  warrant  application  is  to  be  made.  The  procedure 
covers  all  search  warrant  applications  and  replaces  a  number  of  Criminal  Code  sections 
containing  diverse  requirements.4 

Subsection  (1)  states  the  two  methods  currently  provided  for  in  the  Criminal  Code. 

Notwithstanding  our  belief  that  better  and  greater  use  should  be  made  of  new  and 
simpler  technologies,  we  nevertheless  favour  the  "in  person"  application  as  the  proce- 
dure that  is  normally  to  be  used.  Telewarrant  applications  should  remain  an  exception 
to  the  rule. 

Subsection  (2),  which  deals  with  the  manner  in  which  the  application  is  made,  be- 
gins by  requiring  that  the  application  be  unilateral46  and  in  private,4  in  order  to  enhance 
the  effectiveness  of  the  procedure.  Subsection  (2)  retains  the  requirement  that  the  deci- 
sion to  issue  a  warrant  be  based  on  information  given  on  oath.  However,  unlike  the 
present  law,  it  allows  applications  in  person  to  be  made  orally.  In  so  doing,  it 


44.  Criminal  Code,  s.  487.1(1),  adopting  a  previous  Commission  recommendation.  See  Report  19,  Part  2,  rec. 
2(1).  The  comments  to  this  recommendation  (at  84)  justify  the  restriction  on  the  basis  that  telewarrant 
procedures  are  designed  to  facilitate  the  access  by  peace  officers  to  the  justice  of  the  peace. 

45.  See  ss.  103(1),  164(1),  199(1),  320(1),  395(1),  487(1).  and  487.1(1).  See  also  s.  12  of  the  Narcotic  Con- 
trol Act  and  ss.  42(3)  and  51  of  the  Food  and  Drugs  Act. 

46.  "Unilaterally"  is  defined  in  s.  2  to  mean  "without  notice  to  any  other  party  being  required." 

47.  "In  private"  is  defined  in  s.  2  to  mean,  in  relation  to  a  unilateral  application,  "without  any  member  of  the 
public  or  any  party  other  than  the  applicant  being  present." 
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recognizes  the  existence  of  modern  methods  for  recording  evidence  in  support  of  an 
application.  As  long  as  an  accurate  record  is  made  of  the  material  and  evidence  in 
support  of  an  application,  accountability  is  maintained.  As  a  result  of  the  requirements 
contained  in  subsection  11(1),  an  oral  application  in  person  will  only  be  entertained  if 
the  justice  has  the  means  to  record  verbatim  the  application  and  any  additional  evidence 
presented.  Since  the  justice  may  "question  the  applicant  and  hear  or  receive  other  evi- 
dence .  .  ."  under  subsection  10(1),  an  oral  application  can  impart  as  much  information 
to  the  justice  as  a  written  application. 

To  better  realize  the  goal  of  particularity,  subsection  (3)  requires  that  an  application 
be  made  in  accordance  with  a  prescribed  form.  Subsection  487(  1  )  of  the  present  Crim- 
inal Code  also  prescribes  a  form  for  an  information  on  oath  (Form  1  ),  but  its  adequacy 
has  been  questioned.  The  problems  with  the  Code's  Form  1  are  more  fully  discussed  in 
the  comment  to  section  24. 


Justice  on  23.     (1)  An  application  in  person  shall  be  made  to  a  jus- 

applicanon  in  tjce  j„  the  judicial  district  in  which  the  crime  under  investiga- 

person  tion  is  alleged  to  have  been  committed  or  in  which  the  warrant 

is  intended  for  execution. 

Justice  on  (2)  An  application  by  telephone  or  other  means  of  telecom- 

application  by  munication  shall  be  made  to  a  justice  designated  for  that  pur- 

telephone  pose  by  the  Chjef  Justice  of  the  Criminal  Court. 

Report  19,  Part  Two.  rec.  2(1) 
Criminal  Code,  s.  487.1(1) 

COMMENT 

Section  487  of  the  Criminal  Code  does  not  now  specify  the  place  where  an  "in 
person"  search  warrant  application  should  be  presented.  The  warrant  may  be  issued  in 
a  judicial  district  different  from  that  in  which  the  alleged  offence  occurred,  and  the 
"building,  receptacle  or  place"  to  be  searched  may  be  outside  the  judicial  district  of  the 
issuing  justice.  Section  487  only  requires  that  the  application  be  made  to  a  justice.  Sub- 
section (1)  of  section  23,  however,  requires  the  application  to  be  made  to  a  justice  in  a 
location  having  a  substantial  connection  with  the  investigation. 

On  the  other  hand,  the  nature  of  the  telewarrant  application  is  such  that  insistence 
on  a  similar  requirement  for  the  place  of  application  is  not  practical  or  necessary.  In 
some  jurisdictions,  a  centralized  system  for  the  receipt  of  applications  has  been  estab- 
lished. For  example,  in  Quebec  all  applications  are  directed  to  and  considered  by  des- 
ignated justices  in  Montreal.  With  such  systems  in  place,  telewarrant  applications  are 
most  likely  to  be  considered  by  justices  having  no  connection  with  the  location  of  the 
investigation.  This  is  now  recognized  in  subsection  487.1(1)  of  the  Criminal  Code, 
which  requires  that  telewarrant  applications  be  made  to  a  justice  designated  for  the  pur- 
pose by  the  chief  judge  of  the  provincial  court  having  jurisdiction.  Subsection  (2)  pre- 
serves the  essence  of  the  present  approach.  However,  in  accordance  with  the  new 
Unified  Criminal  Court  structure  that  we  propose,  it  provides  that  the  Chief  Justice  of 
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the  Criminal  Court  shall  designate  the  justices  who  may  receive  telewarrant 
applications. 


Contents  of 
application 


24.     An  application  for  a  search  warrant  shall  disclose 
(a)  the  applicant's  name; 


the  date  and  place  the  application  is  made; 

the  crime  under  investigation; 

the  person,  place  or  vehicle  to  be  searched; 

Report 


9,  Part  Two,  rec.  2(4)(/>) 
Criminal  Code,  s.  487.1(4)(/>) 


(b) 
(c) 
(d) 

(e)  if  the  application  is  for  a  warrant  to  search  for  and 

seize  objects  of  seizure, 

(i)  the  objects  of  seizure  sought, 

(ii)  the  applicant's  grounds  for  believing  that  the  objects 
of  seizure  will  be  found  on  the  person  or  in  the  place  or 
vehicle,  and 

(iii)  a  list  of  any  previous  applications,  of  which  the  ap- 
plicant is  aware,  for  a  warrant  in  respect  of  the  same 
person,  place,  vehicle  or  objects  of  seizure  and  the  same 
or  a  related  investigation,  indicating  the  date  each  appli- 
cation was  made,  the  name  of  the  justice  who  heard 
each  application  and  whether  each  application  was  with- 
drawn, refused  or  granted; 

Report  19,  Part  Two,  rec.  2(4)(ft),  (c) 

Report  24,  ss.  5,  7 

Criminal  Code,  s.  487.1(4) 

(/)  if  the  application  is  for  a  warrant  to  search  for  and 

retrieve  a  confined  person, 
(i)  the  person  sought, 

(ii)  the  applicant's  grounds  for  believing  that  the  person 
will  be  found  in  the  place  or  vehicle  or  concealed  on  the 
person  to  be  searched,  and 

(iii)  a  list  of  any  previous  applications,  of  which  the  ap- 
plicant is  aware,  for  a  warrant  in  respect  of  the  same 
person,  place,  vehicle  or  confined  person  and  the  same 
or  a  related  investigation,  indicating  the  date  each  appli- 
cation was  made,  the  name  of  the  justice  who  heard 
each  application  and  whether  each  application  was  with- 
drawn, refused  or  granted; 

Report  24,  ss.  5,  7,  28(2) 

(g)  if  the  applicant  requests  authority  for  the  warrant  to 
be  executed  during  the  night,  the  applicant's  grounds  for 
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believing  that  it  is  necessary  for  the  warrant  to  be  executed 
during  the  night; 

Report  24.  s.  12 

(/;)  if  the  applicant,  on  application  made  in  person, 
requests  authority  for  the  warrant  to  be  executed  more 
than  ten  days  after  it  is  issued,  the  applicant's  grounds  for 
believing  that  the  longer  period  is  necessary;  and 

Report  24.  s.  1 3 

(i)  in  the  case  of  an  application  made  by  telephone  or 
other  means  of  telecommunication,  the  circumstances  that 
make  it  impracticable  for  the  applicant  to  appear  in  person 
before  a  justice. 

Report  19,  Part  Two.  rec.  2(4)(u) 
Criminal  Code,  s.  487.1(4) 


COMMENT 


The  Criminal  Code  now  provides  little  guidance  as  to  the  form  and  content  of  the 
documentation  required  in  an  application  for  a  search  warrant.  Some  guidance  is  pro- 
vided in  Form  1,  relating  to  section  487  search  warrants.  However,  this  form  does  not 
properly  align  with  the  substantive  and  probative  requirements  of  section  487.  *  This 
state  of  affairs  has  led  to  improvisations  and  hence,  to  considerable  variation  in  the 
form  and  content  of  applications,  leading,  on  occasion,  to  reliance  on  forms  that 
actually  obscure  the  meaningful  disclosure  of  the  very  detail  required  by  law. 

In  contrast  to  the  present  law,  section  24  sets  out  the  mandatory,  specific  ingredi- 
ents of  every  search  warrant  application.  This  detailed  listing  should  reduce  the  number 
of  search  warrants  approved  on  vague  or  deficient  criteria  and,  by  ensuring  a  better 
record  of  the  application,  should  facilitate  later  review. 

A  separation  of  "substantive"  and  "probative"  elements  is  not  now  required  in  an 
application  for  a  search  warrant  under  section  487  of  the  Criminal  Code.  However,  this 
kind  of  separation  is  required  in  an  application  for  a  telewarrant. 

Paragraphs  (a)  and  (/?)  require  the  inclusion  of  certain  basic  formal  elements,  and 
are  self-explanatory.  The  crime  under  investigation  must  be  disclosed  under  paragraph 
(c). 

Paragraph  (d)  and  subparagraphs  (e)(i)  and  (/)(i)  set  out  the  essential  "substantive" 
requirements.  They  require  the  applicant  to  disclose  what  or  who  is  to  be  searched  and 
the  object  or  person  being  sought. 

Subparagraphs  (e)(iii)  and  (/)(iii).  which  will  not  always  be  relevant,  incorporate  a 
disclosure  requirement  pertaining  to  prior  applications  that  is  currently  only  applicable 


48.  See  the  critical  comments  of  Osier.  J.  in  R.  v.  Calvin.  Ex  Parle  Merrick  (1971),  1  C.C.C.  (2d)  8  at  11 
(Ont.  H.C.J.). 

49.  Criminal  Code.  s.  487.1(4),  which  adopted  a  Commission  recommendation.  See  Report  19.  Part  Two.  rec. 
2(4);  Report  24.  rec.  6.  comment  at  17-18  and  Appendix  A  at  75-76. 
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in  the  case  of  telewarrant  applications.  °  A  requirement  of  this  nature  should  serve  to 
inhibit  forum  shopping  (which  can  undermine  the  judiciality  of  warrant  proceedings), 
and  help  to  curtail  unjustified  multiple  applications.  We  see  no  reason,  therefore,  why 
it  should  not  be  made  applicable  to  all  search  warrant  applications. 

Subparagraphs  (c)(ii)  and  (/)(ii)  state  the  key  "probative"  ingredients  of  any  search 
warrant  application;  they  relate  directly  to  criteria  that  must  be  satisfied  under  subsec- 
tions (1)  and  (2)  of  section  25  before  a  justice  may  issue  a  search  warrant. 

Paragraph  (g),  which  will  only  be  relevant  in  some  search  warrant  applications, 
relates  directly  to  the  criteria  that  must  be  satisfied  under  section  28  before  a  justice 
may  authorize  the  execution  of  a  search  warrant  by  night. 

A  search  is  a  distressing  and  invasive  procedure  at  the  best  of  times.  Night 
searches  potentially  add  to  the  upset  and  intrusion.  Our  proposals  encourage  searches 
by  day  whenever  possible.  Section  488  of  the  Criminal  Code  provides  that  warrants 
issued  under  sections  487  and  487.1  must  be  executed  by  day  unless  night  execution  is 
specifically  authorized.  However,  section  488  fails  to  specify  criteria  for  granting  autho- 
rizations to  search  at  night.  Further,  warrants  issued  under  some  federal  statutes  (e.g., 
under  section  10  of  the  Narcotic  Control  Act)  may  be  executed  at  any  time.  Night 
searches  are  particularly  disruptive  of  normal  life  and  privacy  but  may  be  necessary,  in 
some  cases.  Section  28  permits  a  night  search  to  be  authorized  where  the  applicant  has 
specified  grounds  for  believing  that  it  is  necessary,  and  where  "the  justice  is  satisfied 
there  are  reasonable  grounds  for  that  belief."  The  onus  on  the  applicant  can  be  dis- 
charged by  proof  that  the  object  of  seizure  will  be  removed  or  destroyed  if  night 
execution  is  not  allowed. 

Paragraph  (/;),  which  again  will  only  be  relevant  in  some  search  warrant  applica- 
tions, relates  directly  to  the  criterion  that  must  be  satisfied  under  subsection  31(3)  be- 
fore a  justice  may  authorize  execution  of  a  search  warrant  beyond  the  normal  ten-day 
expiration  period.  The  Criminal  Code  does  not  now  require  that  searches  with  warrant 
be  conducted  within  a  specified  period  of  time.  However,  a  reasonable  proximity  be- 
tween the  time  of  issuance  and  execution  of  the  warrant  is  desirable,  so  as  to  ensure 
that  a  warrant  is  executed  in  essentially  the  same  circumstances  that  prompted  the  is- 
suer to  grant  it.  If  a  longer  period  than  is  normal  for  execution  of  the  warrant  is 
thought  to  be  necessary,  the  applicant  must  justify  an  extension  by  setting  out  the 
grounds  in  the  application  itself. 

Paragraph  (/'),  concerning  the  necessity  for  the  personal  appearance  of  the  applicant, 
will  only  be  relevant  in  telewarrant  applications.  It  relates  directly  to  the  additional  cri- 
terion that  must  be  satisfied  under  section  26  before  a  justice  may  issue  a  search  war- 
rant pursuant  to  an  application  "made  by  telephone  or  other  means  of 
telecommunication."  In  most  cases,  "impracticability"  will  be  synonymous  with  "ur- 
gency," but  it  is  not  necessarily  limited  to  such  circumstances  alone.  A  telewarrant 
should  be  available  whenever  circumstances  of  time  or  distance  make  it  inappropriate 


50.  Criminal  Code,  s.  487.1(4)(d).  An  analogous  requirement  exists  pertaining  to  previous  wiretap  applica- 
tions: see  Criminal  Code.  s.  185(l)(/). 

51.  See  Report  24,  rec.  3. 
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to  insist  on  the  applicant's  personal  appearance.  Such  circumstances  will  be  encoun- 
tered most  frequently  in  remote  areas  where  the  need  for  a  warrant  may  be  pressing  but 
too  much  time  would  be  taken  to  travel  to  a  location  where  a  justice  may  be  seen 
personally.  On  the  other  hand,  this  dispensation  is  not  intended  as  a  mere  convenience 
for  peace  officers  who  simply  prefer  not  to  appear  in  person.  The  justice,  in  deciding 
the  issue,  has  a  measure  of  discretion  equivalent  to  that  enjoyed  in  deciding  to  issue  the 
warrant  itself.  " 


DIVISION  II 
ISSUANCE  OF  SEARCH  WARRANT 


Grounds  for 
issuing  warrant 
for  object  of 
seizure 


Grounds  for 
issuing  warrant 
for  confined 
person 


25.  (1)  A  justice  who,  on  application,  is  satisfied  there 
are  reasonable  grounds  to  believe  that  an  object  of  seizure  will 
be  found  on  a  person  or  in  a  place  or  vehicle  may  issue  a  war- 
rant authorizing  a  peace  officer  to  search  the  person,  place  or 
vehicle  for  the  object  of  seizure  and  to  seize  the  object  of 
seizure. 

Report  19,  Part  Two.  rec.  2(5)(<) 

Report  24,  s.  5 

Criminal  Code.  ss.  487(1),  487.1(5) 

(2)  A  justice  who,  on  application,  is  satisfied  there  are  rea- 
sonable grounds  to  believe  that  a  confined  person  will  be  found 
in  a  place  or  vehicle  or  concealed  on  the  person  to  be  searched 
may  issue  a  warrant  authorizing  a  peace  officer  to  search  the 
person,  place  or  vehicle  for  the  confined  person  and  to  retrieve 
the  confined  person. 

Report  24.  ss.  5,  28(2) 


COMMENT 

Section  25  replaces  differently  formulated  requirements  in  various  sections  of  the 
Criminal  Code  and  other  federal  statutes.53  Unlike  the  current  Code's  main  search  war- 
rant provision  (section  487),  it  provides  general  authority  for  the  issuance  of  a  warrant 
to  search  a  person.  The  scope  of  "[t]he  power  to  search  a  person,  otherwise  than  with 
consent,  for  an  object  of  seizure  or  a  confined  person"  is  set  out  in  section  16.  The 
scope  of  the  powers  to  search  vehicles  or  places,  "otherwise  than  with  consent,  for  an 
object  of  seizure  or  a  confined  person"  is  defined  in  sections  18  and  19.  Section  37 
further  sets  out  what  may  be  done  "under  the  authority  of  a  search  warrant." 

Subsection  (1)  establishes  the  basis  for  issuing  a  warrant  to  search  for  and  seize  an 
object  of  seizure.  The  wording  is  permissive.  The  justice  has  a  discretion,  to  be  exer- 
cised judicially,  concerning  whether  to  issue  the  warrant/4  The  general  approach  of  the 

52.  Report  19,  Part  Two,  note  10  at  102. 

53.  See  Criminal  Code,  ss.   103(1),  164(1),  199(1),  320(1).  395(1).  487(1 1.  487.1(5):  Narcotic  Control  Act. 
s.  12;  Food  and  Drugs  Act.  s.  42(3). 

54.  See  Descoteaux  v.  Mierzwinski,  [1982]  1  S.C.R.  860.  per  Lamer.  J.  at  888-890. 
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present  law  continues.  In  determining  whether  to  issue  a  search  warrant,  the  justice 
must  apply  an  objective  test"  and  consider  whether  he  or  she  is  satisfied,  based  on  the 
facts  presented  in  the  application,  that  there  are  reasonable  grounds  to  believe  that  an 
object  of  seizure,  related  to  a  specific  offence,  is  to  be  found  on  a  specified  person,  or 
in  a  place  or  vehicle  that  is  to  be  searched.  The  "reasonable  grounds  to  believe  .  .  ." 
criterion  requires  more  than  a  mere  suspicion,  but  the  justice  is  not  required  to  decide 
whether  the  mentioned  crime  has  been  committed,  or  whether  the  objects  sought  will, 
in  fact,  establish  the  commission  of  the  crime.56  The  things  or  persons  sought,  the  loca- 
tion or  person  to  be  searched  and  the  particular  crime  under  investigation  must  be 
linked,  to  the  point  that  there  are  reasonable  grounds  to  believe  both  that  the  things 
sought  are  in  the  premises  to  be  searched    and  that  those  things  are  objects  of  seizure.58 

Subsection  (2)  gives  the  justice  a  novel  authority  to  issue  a  warrant  to  search  for 
and  retrieve  a  "confined"  person  (as  defined  in  section  15).  It  is  now  included  out  of 
an  abundance  of  caution  to  recognize  clearly  and  directly  a  search  for  this  purpose  as 
being  a  legitimate  aspect  of  police  powers.  The  justice,  in  deciding  whether  to  issue  the 
warrant,  must  approach  the  matter  in  the  same  manner  as  an  application  for  a  warrant 
to  search  for  an  object  of  seizure. 


Additional 
ground  if 
application  by 
telephone 


26.  If  the  application  is  made  by  telephone  or  other 
means  of  telecommunication,  a  warrant  shall  not  be  issued  un- 
less the  justice  is  satisfied,  in  addition,  that  there  are  reason- 
able grounds  to  believe  that  it  is  impracticable  for  the 
applicant  to  appear  in  person  before  a  justice. 

Report  19,  Part  Two.  rec.  2(5) 
Criminal  Code,  s.  487.1(5)(fe) 


COMMENT 

Section  26  sets  out  the  additional  test  that  the  justice  must  apply  if  the  application 
is  brought  by  telephone  or  other  means  of  telecommunication.  Its  equivalent  is  found  in 
paragraph  487.1(5)(/?)  of  the  current  Criminal  Code. 


Conditions 
relating  to 
execution 


27.  A  justice  who  issues  a  search  warrant  may,  by  the 
warrant,  impose  any  conditions  relating  to  its  execution  that 
the  justice  considers  appropriate. 


55.  Re  Bell  Telephone  Co.  of  Canada  (1947),  89  C.C.C.  196  (Ont.  H.C.),  per  McRuer,  C.J.  at  198. 

56.  R   v.  Johnson  &  Franklin  Wholesale  Distributors  Ltd.  (1972),  16  C.R.N.S.  107  (B.C.C.A.);  leave  to  ap- 
peal to  S.C.C.  refused  at  114  (C.R.N.S.). 

57.  R   v.  Johnson  &  Franklin  Wholesale  Distributors  Ltd..  [1973]  5  W.W.R.  187  (B.C.C.A.). 

58.  See  Re  Worrall  (1965),  44  C.R.  151  (Ont.  C.A.). 
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COMMENT 

Section  27  gives  the  justice  a  new  discretion  to  impose  conditions  governing  the 
execution  of  the  warrant.  Since  the  justice  will  be  allowed  a  wider  scope  of  inquiry  on 
the  application  than  was  formerly  the  case  (and  should  thus  have  a  more  thorough  ap- 
preciation of  all  of  the  surrounding  circumstances),  a  power  to  include  such  conditions 
is  appropriate.  One  example  of  how  this  power  might  be  exercised  is  if  it  is  anticipated 
that  the  search  will  require  the  handling  of  privileged  material.  In  such  a  case,  the  jus- 
tice may  consider  it  appropriate  to  impose  special  conditions  on  the  manner  of  execut- 
ing the  warrant  so  as  to  safeguard  the  contentious  material. 


Authorizing  28.     If  the  applicant  has  specified  grounds  for  believing 

execution  by  that  it  is  necessary  for  the  search  warrant  to  be  executed  dur- 

ing the  night  and  the  justice  is  satisfied  there  are  reasonable 
grounds  for  that  belief,  the  justice  may,  by  the  warrant,  autho- 
rize its  execution  during  the  night. 

Report  24,  s.  12 
Criminal  Code,  s.  488 

COMMENT 

Section  28  empowers  the  justice  to  authorize  execution  of  the  search  warrant  by 
night.  It  should  be  read  together  with  paragraph  24(#),  which  sets  out  the  information 
that  must  be  supplied  to  the  justice  to  justify  this  authorization.  Unlike  section  488  of 
the  present  Code,  section  28  includes  criteria  for  deciding  whether  to  allow  execution 
by  night. 


Form  of  warrant  29.     A   search  warrant  shall   be  in  writing,   in  the 

prescribed  form  and  signed  by  the  justice  who  issues  it. 

Report  19.  Part  Two,  rec.  2(6)(a) 
Criminal  Code,  ss.  487(3).  487.1(6)(a) 

COMMENT 

In  later  volumes  of  this  Code,  we  will  be  providing  specific  model  forms  setting 
out  the  contents  of  search  warrants  in  general. sy  Subsection  487(3)  of  the  Criminal 
Code  now  provides  that  a  search  warrant  issued  under  section  487  "may  be  in  the  form 
set  out  as  Form  5  in  Part  XXVIII,  varied  to  suit  the  case."  While  the  use  of  Form  5  is 
not  mandatory,  the  substance  of  the  form  must  be  incorporated  in  some  manner.h"  How- 
ever, the  present  form  is  deficient  and  may  cause  confusion.  On  its  face,  for  example, 
the  form  does  not  require  that  an  alleged  offence  be  set  out  or  in  any  way  related  to  the 
things  searched  for. 

A  warrant  should  disclose  the  nature  of  the  offence  in  relation  to  which  evidence 
is  sought  precisely  enough  to  enable  anyone  concerned  to  understand  it.  It  should 

59.  In  our  previous  Reports  we  provided  this  detail  only  for  telewarrants:  Report  19.  Part  Two  at  98. 

60.  Rex  v.  Solloway  Mills  &  Co.  (1930),  53  C.C.C.  261  (Alta.  S.C.A.D.).  per  Hyndman.  J. A.  at  263. 
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describe  the  location  to  be  searched  with  sufficient  accuracy  to  enable  one  to  know  the 
precise  premises  or  vehicle  in  relation  to  which  the  search  has  been  authorized.  Accord- 
ingly, to  prevent  "fishing  expeditions"  and  to  achieve  particularity  more  effectively  than 
do  the  forms  suggested  in  the  Criminal  Code,  this  section  contemplates  mandatory 
prescribed  forms  for  all  search  warrants  as  well  as  a  specific  list  of  the  items  and 
information  they  are  to  contain. 


Contents  of 
warrant 


30.     A  search  warrant  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation; 

(c)  the  objects  of  seizure  or  con  lined  person  sought; 

(d)  the  person,  place  or  vehicle  to  be  searched; 

(e)  any  conditions  imposed  relating  to  its  execution; 
(/)  the  date  it  expires  if  not  executed; 

(g)  the  date  and  place  of  issuance;  and 

(h)  the  name  and  jurisdiction  of  the  justice. 


DIVISION  III 
EXPIRATION  OF  SEARCH  WARRANT 


Warrant  issued 
on  application  in 
person 

Shortening 
expiration  period 


Extending 
expiration  period 


31.  (1)  A  search  warrant  issued  on  application  made  in 
person  expires  ten  days  after  it  is  issued. 

(2)  A  justice  who  is  satisfied  that  a  shorter  expiration  pe- 
riod is  sufficient  may  issue  a  warrant  with  an  expiry  date  that 
is  less  than  ten  days  after  the  date  of  issue. 

(3)  A  justice  who  is  satisfied  there  are  reasonable  grounds 
to  believe  that  a  longer  expiration  period  is  required  may  issue 
a  warrant  with  an  expiry  date  that  is  more  than  ten  days  but 
not  more  than  twenty  days  after  the  date  of  issue. 

Report  24,  s.  13(1),  (2)(a),  (b) 


COMMENT 

Imposing  a  reasonable  time-limit  on  the  execution  of  search  warrants  is,  in  our 
view,  necessary  in  the  interests  of  particularity  and  judicially;  it  ensures,  to  a  reason- 
able degree,  that  warrants  are  not  executed  in  circumstances  that  have  altered  radically 
from  those  contemplated  by  the  justices  issuing  them.hl 


61.  See  Report  24  at  26. 


36 


The  Criminal  Code  does  not  generally  require  that  a  search  warrant  be  executed 
within  a  specified  period  (although  a  seven-day  expiry  period  for  warrants  to  search  for 
obscene  matter  and  crime  comics  may  be  inferred  from  subsections  164(2)  and  320(2) 
of  the  Code).  Our  empirical  research  indicates  that  some  issuers  have  attached  deadlines 
for  execution,  and  that  warrants  with  expiry  dates  have  been  executed  more  promptly 
than  those  without  deadlines.6" 

Our  research  also  reveals  that  most  search  warrants  are  executed  within  two  days 
after  issuance/''  We  therefore  believe  that  a  deadline  of  ten  days  for  the  execution  of  a 
search  warrant  issued  on  application  made  in  person  should  generally  be  adequate;  a 
longer  period  would  undermine  the  rationale  for  the  existence  of  expiry  dates.  Subsec- 
tion 31(1)  thus  establishes  that  such  search  warrants  expire  ten  days  after  being  issued. 

The  discretion  to  issue  a  warrant  having  a  later  expiry  date,  given  by  subsection 
31(3),  makes  a  fixed  longer  deadline  unnecessary.  Subsection  31(2)  also  empowers  the 
justice  to  set  an  expiry  date  less  than  ten  days  after  the  date  of  issue. 

The  power  to  shorten  the  expiry  period,  provided  in  subsection  (2),  may  be  exer- 
cised on  the  justice's  own  motion,  and  on  the  basis  of  the  information  in  the  applica- 
tion. As  noted  above,  however,  the  power  to  extend  the  time  will  be  exercised  only  if 
an  extension  is  sought  in  the  warrant  application  and  the  application  specifies  the 
applicant's  grounds  for  belief  that  the  longer  period  is  necessary. 


Warrant  issued  32.     A  search  warrant  issued  on  application  made  by  tele- 

on  application  phone  or  other  means  of  telecommunication  expires  three  days 

by  telephone  after  ft  [&  jssued 

Report  19.  Part  Two,  rec.  2(9) 

COMMENT 

The  telewarrant  is  designed  for  situations  in  which  the  need  for  a  warrant  is  im- 
mediate and  it  is  impracticable  for  the  applicant  to  appear  personally  before  the  justice. 
This  being  so,  we  consider  the  three-day  expiration  period  provided  by  this  section  to 
be  ample. 

Paragraph  (c)  of  subsection  487.1(5)  of  the  Code  now  provides  that  the  justice  has 
a  discretion  to  specify  a  time  period  within  which  the  warrant  should  be  executed. 
Form  5.1,  relating  to  warrants  that  issue  under  section  487.1,  previously  adhered  to  the 
format  we  favour.  Initially,  Form  5.1  required  execution  within  three  days;  however,  it 
was  recently  amended64  to  delete  the  reference  to  the  three-day  expiry  period. 

In  recommending  a  three-day  expiry  period  in  Report  19  (at  93),  we  drew  from 
empirical  research  demonstrating  that  82.5  per  cent  of  all  conventional  warrants  were 


62.  Report  19.  Part  Two  at  93;  Report  24  at  25-26. 

63.  Report  24  at  26. 

64.  Miscellaneous  Stature  Law  Amendment  Act.  19K7.  S.C.  1988.  c.  2.  s.  26. 
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executed  within  two  days  and  that  97.1  per  cent  of  warrants  on  which  an  expiry  date 
was  specified  were  executed  within  only  one  day. 


Expiry  on  33.     A  search  warrant  that  is  executed  before  the  expiry 

execution  date  disclosed  in  it  expires  on  execution. 

COMMENT 

Section  33  provides  that  a  warrant  expires  upon  execution,  even  if  it  is  executed 
before  its  specified  expiration  date. 

We  have,  through  the  inclusion  of  this  provision,  endeavoured  to  preclude  the  pos- 
sibility of  multiple  successive  searches  being  carried  out  (within  the  stated  period)  with 
respect  to  the  same  person,  place  or  vehicle  under  the  purported  authority  of  a  single 
warrant. 


Return  of  34.     If  a  search  warrant  expires  without  having  been  exe- 

expired  warrant  cuted,  a  copy  of  the  warrant  shall  have  noted  on  it  the  reasons 

why  the  warrant  was  not  executed,  and  shall  be  filed  as  soon  as 

practicable  with  the  clerk  of  the  court  for  the  judicial  district 

in  which  it  was  issued. 

Report  19.  Part  Two.  rec.  2(9)(a) 

Report  27.  rec.  2(2) 

Criminal  Code.  s.  487.1(9)(a) 

COMMENT 

This  provision,  which  serves  the  principle  of  accountability,  is  largely  self- 
explanatory.  Except  in  the  case  of  telewarrants,6  the  present  law  does  not  require  a 
report  to  a  supervising  authority  where  a  warrant  is  not  executed.  Section  34  would 
change  this  situation  by  requiring  an  explanation  whenever  any  search  warrant  (tele- 
phonic or  otherwise)  goes  unexecuted. 


DIVISION  IV 
EXECUTION  OF  SEARCH  WARRANT 


Who  may  35.     A  search  warrant  may  be  executed  in  the  province  in 

execute  warrant  which  it  is  issued  by  a  peace  officer  of  the  province. 

Report  24.  s.  11(1) 


65.  See  Criminal  Code,  s.  487.l(9)(«). 
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COMMENT 

The  current  provisions  of  the  Criminal  Code  contain  differing  formulations  describ- 
ing who  may  execute  a  search  warrant.  Some  are  silent  on  the  subject.  Section  103, 
although  it  envisions  an  application  "by  or  on  behalf  of  the  Attorney  General,"  does  not 
specify  by  whom  a  warrant  must  be  executed.  Sections  164,  320  and  395  do  not  say  by 
whom  warrants  must  be  executed  either.  Section  199  specifies  execution  by  "a  peace 
officer,"  and  section  487.1  says  that  a  justice  "may  issue  a  warrant  to  a  peace  officer." 
Section  487  envisions  execution  of  a  warrant  issued  thereunder  by  "a  person  named 
therein  or  a  peace  officer."  (This  latter  provision  has  been  interpreted  as  allowing  a 
warrant  to  be  issued  to  all  peace  officers  in  a  given  province.     ) 

Warrants  issued  under  the  Narcotic  Control  Act  and  the  Food  and  Drugs  Act  must 
be  executed  by  a  "peace  officer  named  therein."  Accordingly,  although  more  than  one 
officer  may  execute  such  warrants  under  the  supervision  of  a  named  officer  who  is 
present,  a  general  direction  or  failure  to  name  would  invalidate  the  warrant. 

This  section  restricts  the  execution  of  search  warrants  to  peace  officers.  It  is  prem- 
ised on  our  view  that  the  rarely  used  power  of  private  individuals  to  execute  warrants 
(where  it  exists)  is  unnecessary,  and  that  searches  should  be  conducted  by  disinterested 
persons.6*  Although  the  section  requires  that  the  executing  officer  be  a  peace  officer  of 
the  province  in  which  the  search  warrant  is  issued,  we  see  no  legitimate  interest  served 
by  restricting  execution  to  a  named  peace  officer.  Such  a  restriction  cannot  lessen  the 
intrusiveness  of  a  search.  Also,  the  justice  is  not  normally  in  a  position  to  evaluate  the 
particular  fitness  of  a  named  person  to  execute  the  warrant.  The  decision  is  an  admin- 
istrative one  that  is  best  left  to  the  appropriate  police  force. 


Execution  in  36.     (1)  A  search  warrant  may  be  executed  in  another 

different  province  province  if  it  is  endorsed  by  a  justice  of  that  province. 

Endorsement  by  (2)  The  justice  may  endorse  the  warrant  if  it  was  issued  on 

Justice  application  made  in  person  and  the  justice  is  satisfied  that  the 
person,  place  or  vehicle  to  be  searched  is  in  the  province. 

Form  of  (3)  The  endorsement  shall  be  in  the  prescribed  form. 

endorsement 


66.  R.  v.  Solloway  and  Mills  (1930).  53  C.C.C.  271  (Ont.  C.A.). 

67.  See  R  v.  Genest,  [1989]  1  S.C.R.  59;  Re  Goodbaum  and  The  Queen  (1977).  38  C.C.C.  (2d)  473  (Ont. 
C.A.). 

68.  See  Report  24  at  24. 

69.  In  R.  v.  Genest,  supra,  note  67  at  84.  the  Supreme  Court  described  the  naming  requirement  in  drug 
searches  as  being  "important",  because  it  establishes  an  accountability  mechanism  to  balance  the  extensive 
extra  powers  now  given  to  officers  to  search  private  dwellings  for  drugs.  Since  these  extraordinary  powers 
are  eliminated  in  this  scheme  and  new  accountability  mechanisms  are  added  with  respect  to  all  searches. 
a  counterbalancing  naming  requirement  is  no  longer  necessary. 
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Effect  of  (4)  The  endorsement  authorizes  peace  officers  of  the  prov- 

endorsement  jnce  j„  which  the  warrant  was  issued  or  endorsed  to  execute 

the  warrant  in  the  province  in  which  it  was  endorsed. 

Criminal  Code.  s.  487(2).  (4) 

COMMENT 

Section  487(2)  of  the  current  Criminal  Code  implies  that  a  search  warrant  may  not 
be  executed  outside  of  the  territorial  division  of  the  justice  who  issues  it,  even  if  the 
location  of  the  intended  search  is  in  the  same  province,  unless  the  warrant  is  first  "en- 
dorsed ...  by  a  justice  having  jurisdiction  in  [the]  territorial  division"  where  the  target 
"building,  receptacle  or  place"  is  located.  "Endorsement"  is  basically  an  administrative 
requirement;  in  practical  terms,  it  is  a  signature  that  has  the  effect  of  indicating  the 
approval  of  a  judicial  officer  in  the  location  of  the  intended  search. 

Section  7  (for  reasons  explained  in  the  comment  to  that  section)  allows  a  search 
warrant  to  be  executed,  without  further  endorsement,  at  any  location  within  the  prov- 
ince of  issuance.  Subsection  (1)  of  section  36  complements  that  provision  by  allowing 
a  warrant  to  be  executed  extraprovincially  after  it  has  been  endorsed.  We  have  retained 
an  extraprovincial  endorsement  requirement  to  ensure  that  justices  are  made  aware  of, 
and  are  given  some  say  in,  the  execution  of  search  warrants  within  their  province. 

Subsection  (2)  elaborates  and,  in  our  view,  improves  upon  subsection  487(2)  of  the 
present  Code  by  clearly  articulating  a  test  for  the  justice  to  apply  in  determining 
whether  to  endorse  the  warrant. 

Subsection  (3)  is  self-explanatory.  It  is  the  equivalent  of  the  current  requirement  in 
subsection  487(2)  that  an  endorsement  be  "in  Form  28." 

Subsection  (4)  is  self-explanatory,  and  is  the  equivalent  of  subsection  487(4)  of  the 
current  Code. 

The  endorsement  and  execution  of  search  warrants  issued  on  application  made  by 
telephone  or  other  means  of  telecommunication  outside  of  the  province  of  issuance  is 
not  allowed  under  this  scheme.  Taking  the  time  to  appear  before  a  justice  in  another 
province  to  have  a  warrant  endorsed  would  be  incompatible  with  the  function  of  such 
warrants  as  devices  to  be  used  in  cases  where  a  personal  appearance  is  not  practicable. 
If  there  is  time  to  appear,  this  kind  of  application  is  not  appropriate;  if  there  is  no  time 
to  appear,  telewarrant  applications  can  be  made  in  the  province  of  intended  execution. 


Power  under  37.     A  peace  officer  may,  under  the  authority  of  a  search 

warrant  warrant, 

(a)  search  a  person,  place  or  vehicle  specified  in  the  war- 
rant; 

(b)  search  a  person  who  is  found  in  a  place  or  vehicle 
specified  in  the  warrant  if  the  officer  believes  on  reason- 
able grounds  that  the  person  is  carrying  or  concealing  the 
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object  of  seizure  or  the  confined  person  identified  in  the 
warrant; 

(c)  seize  anything  believed  on  reasonable  grounds  to  be  the 
object  of  seizure  identified  in  the  warrant;  and 

(ci)  retrieve  any  person  believed  on  reasonable  grounds  to 
be  the  person  identified  in  the  warrant  as  a  confined 
person. 

Report  24.  ss.  5,  24(a),  </>).  28(  1  ) 

COMMENT 

Section  37  defines  the  scope  of  the  authority  to  search  and  seize  under  a  warrant. 

Paragraph  (a)  is  self-explanatory. 

Paragraph  (b)  is  drafted  so  as  to  ensure  that  warrants  to  search  places  or  vehicles 
are  not  frustrated  simply  because  the  objects  of  seizure  (or  the  confined  persons)  sought 
are  being  carried  or  concealed  by  persons  who  are  present  at  the  time  of  execution. 
Currently,  where  a  warrant  issued  under  section  487  of  the  Criminal  Cock  authorizes 
the  search  of  a  place,  a  person  who  happens  to  be  in  the  place  at  the  time  of  the  search 
may  not  be  searched  under  the  authority  of  the  warrant  even  if  the  officer  believes  on 
reasonable  grounds  that  the  person  is  carrying  a  thing  specified  in  the  warrant.  °  In  our 
view,  the  present  law  is  unnecessarily  restrictive.  Personal  search  should  not  always  be 
regarded  as  a  distinct  intrusion  requiring  independent  authorization.  An  important  inves- 
tigation can  be  totally  frustrated  by  the  artificiality  of  the  line  that  is  presently  drawn. 
Accordingly,  paragraph  (b)  provides  a  power  to  search  persons  found  in  the  place  or 
vehicle  specified  in  a  warrant,  incidental  to  the  search  of  the  place  or  vehicle.  It  does 
not,  however,  confer  a  general  power  to  search  all  persons  found  in  the  target  place  or 
vehicle;  the  authority  is  conditional  on  the  officer's  reasonable  belief  "that  the  person 
is  carrying  or  concealing  the  object  of  seizure  or  the  confined  person  identified  in  the 
warrant." 

Paragraphs  (c)  and  (d)  permit  an  officer  having  reasonable  grounds  to  seize  objects 
or  retrieve  confined  persons  under  the  authority  of  a  warrant.  Other  objects  of  seizure, 
in  order  to  be  seizable,  must  fall  within  the  "plain  view"  rule  set  out  in  sections  48  and 
49. 


Execution  by  day  38.     A  peace  officer  shall  execute  a  search  warrant  during 

the  period  beginning  at  0600  hours  and  ending  at  2100  hours, 


70.  See,  for  example.  R.  v.  Ella  Paint  (1917).  28  C.C.C.  171  (N.S.S.C);  R  v.  Mutch  (1986).  26  C.C.C.  (3d) 
477  (Sask.  Q.B.). 

71.  This  in  turn  may  lead  officers  to  seek  alternative  justifications  to  conduct  personal  searches.  For  example, 
an  unnecessary  arrest  may  occur  so  as  to  allow  the  officer  to  conduct  a  personal  search  incident  to  that 
arrest. 
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unless  the  issuing  justice  has,  by  the  warrant,  authorized  its 
execution  during  the  night. 

Report  24,  s.  1 2 
Criminal  Code,  s.  488 


COMMENT 

See  the  comment  to  paragraph  24(g)  and  section  28. 


Execution  in  39.     A  peace  officer  shall  execute  a  search  warrant  in  the 

presence  of  presence  of  a  person  who  occupies  or  is  in  apparent  control  of 

the  place  or  vehicle  being  searched,  unless  it  is  impracticable  to 

do  so. 


occupier 


COMMENT 

Under  our  proposed  law,  a  search  is  generally  not  to  be  conducted  by  stealth  or  in 
the  absence  of  parties  affected  by  the  search  or  having  an  interest  in  the  things  to  be 
seized.  ~  Section  39  is  designed,  as  far  as  possible,  to  provide  occupiers  or  persons  in 
apparent  control  of  searched  places  or  vehicles  with  first-hand  knowledge  of  the  fact  of 
the  search  and  of  the  manner  in  which  it  is  conducted.  This  enables  them,  among  other 
things,  to  ascertain  that  search  methods  are  no  more  drastic  than  they  need  to  be.  If  the 
occupier  or  person  in  apparent  control  of  a  house  is  present  during  a  search,  for  exam- 
ple, he  or  she  may  wish  to  supply  the  police  with  the  keys  to  locked  cupboards  or 
cabinets,  and  so  forth,  that  might  otherwise  be  forced  open  and  damaged  in  the  process. 
The  personal  presence  of  an  affected  party  also  provides  a  means  of  ensuring  that  only 
that  which  is  authorized  to  be  seized  is  taken  and  that  no  unnecessary  rummaging 
occurs.  The  section  thus  promotes  accountability  in  the  execution  of  search  warrants. 


Providing  copy  40.     (1)  A  peace  officer  shall,  before  starting  a  search  or 

of  warrant  as  soon  as  practicable,  give  a  copy  of  the  warrant 

(a)  in  the  case  of  a  warrant  to  search  a  person,  to  the 
person;  or 

(b)  in  the  case  of  a  warrant  to  search  a  place  or  vehicle,  to 
a  person  present  and  in  apparent  control  of  the  place  or 
vehicle. 

Report  19,  Part  Two.  rec.  2(7) 

Report  24.  s.  15(1) 

Criminal  Code.  s.  487.1(7) 


72.  Some  searches,  of  course,  will  have  to  be  carried  out  in  the  absence  of  any  other  person.  Searches  of  open 
fields  or  abandoned  property  are  examples  of  this.  Also,  if  the  owner  or  occupier  is  missing  or  his  or  her 
whereabouts  cannot  be  ascertained,  then  it  will  be  impractical  to  insist  upon  his  or  her  presence  during  the 
search. 
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Copy  in  (2)  A  peace  officer  who  executes  a  warrant  to  search  a 

unoccupied  place  place  or  vehicle  where  there  is  no  person  present  and  in  appar- 

ent control  shall,  when  the  search  is  done,  indicate  on  a  copy  of 
the  warrant  the  date  and  time  of  the  search  and  whether  any- 
thing was  seized,  and  shall  affix  the  copy  of  the  warrant  in  a 
prominent  location  in  the  place  or  vehicle. 

Report  19,  Part  Two,  rec.  2(8) 

Report  24,  s.  15(2) 

Criminal  Code.  s.  487.1(8) 

COMMENT 

The  purpose  of  this  section  to  inform  the  individual  affected  by  a  search  conducted 
pursuant  to  a  search  warrant  as  to  the  scope  and  purpose  of  the  search,  and  to  assure 
that  individual  (at  the  earliest  time  practicable)  that  the  search  is  one  for  which  there 
has  been  prior  judicial  authorization.  This  information  and  assurance  should,  in  many 
cases,  make  the  job  of  peace  officers  easier.  4  Although  the  requirements  of  this  provi- 
sion may  cause  minor  inconvenience  to  peace  officers  in  some  instances,  we  believe 
that  the  overall  benefit,  both  to  peace  officers  and  to  persons  affected  by  search 
warrants,  outweighs  any  possible  disadvantages. 

Subsection  29(1)  of  the  current  Criminal  Code  (the  heading  to  which  refers  only  to 
arrest  situations)  makes  it  "the  duty  of  everyone  who  executes  a  process  or  warrant  to 
have  it  with  him,  where  it  is  feasible  to  do  so,  and  to  produce  it  when  requested  to  do 
so."  Subsections  (7)  and  (8)  of  section  487.1  of  the  Code  contain  provisions,  applicable 
to  peace  officers  executing  telewarrants,  other  than  those  issued  under  subsection 
258(1),  that  are  very  similar  to  section  40  of  our  proposed  legislation.  Like  subsections 
(7)  and  (8)  of  section  487.1,  section  40  goes  beyond  what  is  currently  provided  for  in 
subsection  29(1)  of  the  Code.  Section  40  does  not  require  that  a  request  for  a  copy  of 
the  warrant  be  made  by  the  affected  person  before  being  entitled  to  it.  Also,  the  section 
is  not  conditional  upon  it  being  feasible  for  the  officer  to  have  the  search  warrant  with 
him  or  her  when  executing  it;  section  40  requires  the  officer  to  have  a  copy  of  the 
warrant  available  at  the  time  of  the  search. 

Finally,  the  section  requires  generally  that  a  copy  of  the  warrant  should  be  pro- 
vided before  the  search  is  started,  when  information  and  assurance  would  be  of  most 
benefit.  6 

Subsection  (2)  sets  out  requirements  for  posting  the  warrant  when  it  is  executed  in 
a  place  or  vehicle  where  there  is  no  person  present  and  in  apparent  control.  It  is  self- 
explanatory. 


73.  See  Report  24  at  27-28. 

74.  Ibid,  at  28. 

75.  Ibid. 
lb.  Ibid. 
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DIVISION  V 

EVIDENTIARY  RULE  WHERE 

ORIGINAL  OF  WARRANT  ABSENT 


Absence  of  4L     In  any  proceeding  in  which  it  is  material  for  a  court 

original  warrant  to  De  satisfied  that  a  search  or  seizure  was  authorized  by  a 

warrant  issued  on  application  made  by  telephone  or  other 
means  of  telecommunication,  the  absence  of  the  original  war- 
rant is,  in  the  absence  of  evidence  to  the  contrary,  proof  that 
the  search  or  seizure  was  not  authorized  by  a  warrant. 

Report  19,  Part  Two.  rec.  2(12) 
Criminal  Code,  s.  487.1(11) 

COMMENT 

In  this  scheme,  a  justice  who  issues  a  warrant  on  an  application  made  by  telephone 
or  other  means  of  telecommunication  retains  the  original.  The  applicant  either  receives 
two  transmitted  copies  or  prepares  two  copies  by  hand  on  the  direction  of  the  issuing 
justice.  In  these  circumstances,  the  original  warrant  is  not  in  the  possession  of  the  offi- 
cer when  the  search  is  conducted  and  there  is  a  potential  for  error  in  the  process  of 
preparation  of  the  warrant  by  the  applicant.  It  is  therefore  essential  that  the  original 
warrant  be  before  the  court  when  review  of  the  legality  of  the  warrant  or  its  execution 
takes  place. 

Section  41  partly  mirrors  subsection  487.1(11)  of  the  current  Criminal  Code.  The 
Code  section  provides  that  the  absence  of  either  the  transcribed  and  certified  informa- 
tion on  oath  or  the  original  warrant  is,  in  the  absence  of  evidence  to  the  contrary,7 
proof  that  the  search  or  seizure  was  not  authorized  by  a  warrant  issued  by  telephone  or 
other  means  of  telecommunication.  Section  41,  however,  provides  that  only  the  absence 
of  the  original  warrant  will,  in  the  absence  of  evidence  to  the  contrary,  provide  such 
proof.  This  change  avoids  a  potential  anomaly  that  could  result  from  the  present  sub- 
section, i.e.,  a  finding  that  a  search  has  not  been  authorized  by  a  warrant  issued  on  such 
application  (because  the  information  on  oath  cannot  be  found)  even  though  the  original 
warrant  is  before  the  court. 


77.  See  R.  v.  Tims.  20  September  1988  (N.B.  Prov.  Ct.),  [unreported).  There  it  was  suggested  (at  35  of  the 
original  judgment)  that  "evidence  to  the  contrary"  might  be  "a  verbatim  record  of  the  entire  transaction" 
and  not  simply  the  oral  recollection  on  oath  of  a  police  officer. 
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CHAPTER  III 
SEARCH  AND  SEIZURE 
WITHOUT  A  WARRANT 


DIVISION  I 

SEARCH  AND  SEIZURE  IN  EXIGENT 

CIRCUMSTANCES 


Power  to  search  42.  (1)  A  peace  officer  may,  without  a  search  warrant, 

search  a  person,  place  or  vehicle  for  an  object  of  seizure  or  a 

confined  person  if  the  officer  believes  on  reasonable  grounds 
that 

(a)  the  object  of  seizure  or  confined  person  will  be  found 
on  the  person  or  in  the  place  or  vehicle;  and 

(b)  the  delay  involved  in  obtaining  a  warrant  would 
endanger  anyone's  life  or  safety. 

Power  to  seize  (2)  The  peace  officer  may  seize  anything  believed  on  rea- 

sonable grounds  to  be  the  object  of  seizure,  or  retrieve  any  per- 
son believed  on  reasonable  grounds  to  be  the  confined  person, 
found  in  the  course  of  the  search. 

Report  24,  ss.  21,  28(1) 

COMMENT 

Section  42  defines  the  limit  of  the  power  to  search  in  exigent  circumstances  outside 
of  the  context  of  an  arrest,  and  reflects  the  Commission's  view  that  some  sacrifices  of 
warrant  protections  are  justified  when  life  or  safety  would  otherwise  be  endangered. 

The  power  provided  by  section  42  allows,  without  a  warrant,  only  searches  that 
could  otherwise  be  authorized  by  warrant.  The  power  to  stop  conferred  here  is  triggered 
by  the  satisfaction  of  an  onerous  test.  8 

Once  a  search  is  authorized  under  this  test,  the  scope  of  the  power  to  search  is 
defined  by  sections  16  to  19  and  50. 


78.  The  power  provided  by  s.  42  is  not  a  power  to  "stop  and  frisk."  as  developed  in  the  United  States.  There, 
the  stop  and  frisk  law  authorizes  "investigatory  stops"  of  persons  in  public  places  where  there  is  a  "rea- 
sonable suspicion"  (the  suspicion  must  be  particular  and  objective  rather  than  general  or  a  "hunch")  that 
a  crime  has  been,  or  is  about  to  be,  committed.  Once  an  authorized  "stop"  occurs,  a  "protective  frisk" 
(something  less  than  a  "full"  search)  is  authorized  if  there  is  a  reasonable  apprehension  for  the  officer's 
safety.  The  "frisk"  is  limited  to  what  is  necessary  to  discover  weapons  that  might  be  used  to  harm  the 
officer  or  others  nearby,  and  generally  may  not  exceed  a  "pat  down"  of  outer  clothing.  Terry  v.  Ohio,  392 
U.S.  1  (1968);  Sibron  v.  New  York,  392  U.S.  40  (1968). 
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Section  42  subsumes  the  powers  to  seize  weapons  and  explosives  now  found  in 
sections  101,  102  and  492  of  the  Criminal  Code. 


DIVISION  II 
SEARCH  AND  SEIZURE  INCIDENT  TO  ARREST 


Protective  search  43.     Anyone  who  has  arrested  another  person  may,  inci- 

dent to  the  arrest  and  without  a  search  warrant,  carry  out  a 
protective  search  of  the  person. 

Report  24.  s.  20(a) 

COMMENT 

This  section  should  be  read  in  conjunction  with  section  17,  which  defines  the  scope 
of  the  power  to  carry  out  a  protective  search. 

Searches  made  incident  to  arrest,  without  warrant,  likely  constitute  the  vast  major- 
ity of  all  searches  in  Canada.  Recent  case  law  has  tended  to  broaden  this  common  law 
power.  Originally  intended  for  self-protection,  to  prevent  an  apprehended  escape  or  to 
prevent  the  imminent  destruction  of  evidence,  the  Supreme  Court  of  Canada  has  now 
declared  the  existence  of  a  police  discretion  to  use  the  power  to  frisk  search  the  ar- 
rested person  for  evidence  as  well  as  for  weapons,  even  in  the  absence  of  reasonable 
grounds  to  believe  that  the  weapons  or  evidence  will  be  found. 

We  believe  that  this  power  should  be  codified  and  that  clear  and  precise  conditions 
for  its  exercise  should  be  established.  The  general  guiding  principle  is,  again,  that  the 
scope  of  a  search  permitted  incident  to  arrest  should  be  defined  and  limited  by  its  au- 
thorized purpose.  The  purpose  should,  in  turn,  bear  some  relationship  to  the  fact  that 
the  search  is  taking  place  in  the  context  of  an  arrest. 

Section  43  recognizes  that  an  arrest  carries  with  it  the  possibility  that  the  arrested 
person  may  react  unpredictably  and  violently.  The  authority  to  arrest  must  carry  with  it 
the  power  to  arrest  effectively  and  to  cope  with  any  dangerous  action  or  attempted 
escape  the  arrest  may  provoke.  Section  17,  consistent  with  the  approach  of  the  Supreme 
Court  of  Canada  in  the  Cloutier  case,  defines  the  scope  of  the  protective  search  power 
in  terms  of  these  goals.  Because  of  the  potential  for  unpredictable  reactions,  the  power 
may  be  exercised  pre-emptively  and  need  not  be  based  on  reasonable  grounds  for  belief 
that  the  arrested  person  in  fact  possesses  anything  that  may  help  him  or  her  to  escape 
or  that  could  cause  danger.  In  our  view,  a  measured  power  to  act  to  prevent  escape  and 
protect  life  or  safety  in  the  context  of  an  arrest  outweighs  the  interest  of  the  arrested 
person  in  maintaining  the  inviolability  of  his  or  her  person. 


79.  See  Cloutier  v.  Langlois,  supra,  note  37;  R.  v.  Morrison  (1987),  58  C.R.  (3d)  63  (Ont.  C.A.);  R.  v.  Miller 
(1987),  62  O.R.  97  at  100-101. 
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Additional  power  44.      A  peace  officer  who  has  arrested  a  person  may, 

ol  peace  officer  incident  to  the  arrest  and  without  a  search  warrant, 

(a)  if  the  officer  believes  on  reasonable  grounds  that  an 
object  of  seizure  will  be  found  on  the  person  and  that  the 
delay  involved  in  obtaining  a  warrant  would  result  in  the 
loss  or  destruction  of  the  object  of  seizure,  search  the  per- 
son for  the  object  of  seizure  and  seize  anything  believed  on 
reasonable  grounds  to  be  the  object  of  seizure;  or 

Report  24,  s.  19 

(b)  if  the  person  is  in  present  control  of,  or  is  an  occupant 
of,  a  vehicle  and  the  officer  believes  on  reasonable  grounds 
that  an  object  of  seizure  will  be  found  in  the  vehicle  and 
that  the  delay  involved  in  obtaining  a  warrant  would  result 
in  the  loss  or  destruction  of  the  object  of  seizure,  search 
the  vehicle  for  the  object  of  seizure  and  seize  anything  be- 
lieved on  reasonable  grounds  to  be  the  object  of  seizure. 

Report  24,  s.  22 

COMMENT 

Section  44  provides  an  additional  power  to  conduct  personal  or  vehicular  searches, 
incident  to  arrest,  in  relation  to  objects  of  seizure.  As  previously  discussed  in  the  com- 
ment to  section  16,  it  confines  the  availability  of  the  power  to  cases  in  which  the  peace 
officer  has  a  reasonably  grounded  belief  that  he  or  she  will  find  an  object  of  seizure  on 
the  person  or  in  the  vehicle  that  is  in  the  present  control  of,  or  is  occupied  by,  the 
arrested  person  and  that  the  obtaining  of  a  warrant  would  be  impracticable.  In  our  view, 
this  test  fulfils  both  the  letter  and  spirit  of  the  Charter  without  impeding  law  enforce- 
ment. The  guiding  principle  that  powers  to  search  should  be  defined  by,  and  be  propor- 
tional to,  the  authorized  purposes  of  the  search  again  applies. 


DIVISION  HI 
SEARCH  WITH  CONSENT  AND  SEIZURE 


Power  to  search  45.     (1)  A  peace  officer  may  search  without  a  warrant 

(a)  a  person  or  anything  carried  by  the  person  if  the 
person  consents  to  the  search;  and 

(b)  a  place  or  vehicle  with  the  consent  of  a  person  who  is 
present  and  in  apparent  control  and  who  is  apparently 
competent  to  consent  to  the  search. 

Report  24,  s.  18(1) 

Restriction  on  (2)  A  person  may  not  consent,  under  this  Part,  to  a  search 

consent  under  for  an  0Dject  of  seizure  inside  the  person's  body. 

this  Part 
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COMMENT 

The  common  law  has  tolerated  searches  with  consent  on  the  basis  that  consent 
amounts  to  a  waiver  of  the  normal  legal  protections  against  the  intrusion,  including  the 
need  to  establish  sufficient  legal  grounds  for  the  action  and  the  need  to  fulfil  required 
procedural  conditions.  Before  enactment  of  the  Charter,  Canadian  case  law  on  the  spe- 
cific issue  of  consent  searches  was  almost  non-existent.  In  essence,  mere  co-operation 
with  the  police  in  allowing  a  search  was  considered  to  amount  to  consent  and  little 
attention  was  given  to  the  motives  for,  or  circumstances  of,  that  co-operation. X)  How- 
ever, the  Supreme  Court  of  Canada  adopted  a  different  approach  in  setting  out  princi- 
ples governing  the  general  issue  of  waiver  of  statutory  procedural  guarantees.  The 
Court  held  that  such  waivers  should  be  clear  and  unequivocal,  made  with  full  knowl- 
edge of  the  rights  that  the  guarantees  are  designed  to  protect,  and  with  an  appreciation 
of  the  consequences  of  giving  up  those  rights.81  Similar  principles  were  then  applied  by 
the  Court  in  considering  the  question  of  the  waiver  of  constitutional  or  Charter 
guarantees,  such  as  the  right  to  counsel  before  police  questioning.8" 

These  principles  may  also  be  properly  applied  to  the  question  of  waiver  or  consent 
in  the  context  of  a  search.  The  failure  of  the  law  to  establish  procedural  safeguards  for 
consent  searches  may  frustrate  accountability,  encourage  the  use  of  trickery  and  ulti- 
mately undermine  citizen  co-operation  with  police  investigations.  The  Charter  also 
makes  it  desirable  to  codify  consent  procedures  as  a  way  of  ensuring  that  consent 
searches  are  reasonable. 

Subsection  (1)  of  section  45  establishes  the  general  legitimacy  of  consent  searches 
—  whether  of  persons,  the  things  they  are  carrying  or  the  places  and  vehicles  they 
control.  Subsection  (2)  limits  the  scope  of  section  45,  making  it  inapplicable  to  the 
types  of  personal  searches  for  objects  of  seizure  that  are  dealt  with  as  investigative 
procedures  under  Part  Three  {Obtaining  Forensic  Evidence).  That  Part  has  its  own 
procedures  governing  consent. 


information  46.     (1)  When  asking  a  person  for  consent,  a  peace  officer 

required  to  be  shall  tell  the  person 

disclosed 

(a)  what  crime  is  being  investigated; 

(b)  what  the  officer  is  looking  for; 

(c)  what  the  proposed  search  will  involve;  and 

(d)  that  consent  may  be  refused  or,  if  given,  may  be  with- 
drawn at  any  time. 

Report  24.  s.  18(2) 

Form  of  consent  (2)  Consent  may  be  given  orally  or  in  writing. 

Report  24,  s.  18(3) 


80.  See  Reynen  v.  Antonenko  (1975),  20  C.C.C.  (2d)  342  (Alta.  S.C.T.D.)  at  348-349. 

81.  See,  for  example,  Korponay  v.  Attorney  General  of  Canada,  [1982]  1  S.C.R.  41. 

82.  See  Clarkson  v.  R.,  [1986]  1  S.C.R.  383;  R.  v.  Manninen,  [1987]  1  S.C.R.  1233,  per  Lamer.  J.  at  1241- 
1244.  See  also  R.  v.  Turpin,  [1989]  1  S.C.R.  1296,  re:  waiver  of  right  to  a  jury  trial. 
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COMMENT 

To  be  legally  effective,  a  consent  must  be  voluntary  and  informed.  This  is  our 
minimum  standard. 

Subsection  (1)  of  section  46  establishes,  in  detail,  the  information  that  the  peace 
officer  must  give  to  the  person  whose  consent  is  sought. 

Subsection  (2)  recognizes  that  it  may  not  always  be  practicable  to  obtain  a  written 
consent. 


Power  to  seize  47.     The  peace  officer  may  seize  anything  believed  on  rea- 

sonable grounds  to  be  an  object  of  seizure,  or  retrieve  any  per- 
son believed  on  reasonable  grounds  to  be  a  confined  person, 
found  in  the  course  of  the  search. 

Report  24.  s.  18(1) 

COMMENT 

This  section  gives  the  express  power  to  seize  things  (or  retrieve  confined  persons) 
found  during  a  consensual  search.  The  power  to  seize  (or  retrieve)  is  not  contingent  on 
the  subject's  consent. 


CHAPTER  IV 
SEIZURE  OF  OBJECTS  IN  PLAIN  VIEW 


Power  to  seize  48.     (1)  Where  a  peace  officer  engaged  in  the  lawful  exe- 

cution of  duty  discovers  in  plain  view  anything  believed  on  rea- 
sonable grounds  to  be  an  object  of  seizure,  the  officer  may 
seize  it. 

Report  24.  s.  25 

Private  premises  (2)   Subsection  (1)  does  not  confer  authority  to  enter 

private  premises. 

COMMENT 

Sections  48  and  49  are  designed  to  provide  peace  officers  with  the  authority  to 
seize  objects  of  seizure  that  they  discover  while  lawfully  executing  their  duty.  A  peace 
officer  searching  premises  for  stolen  goods  may  discover  a  cache  of  illegal  drugs  or, 
when  arresting  an  individual,  may  see  a  prohibited  weapon  close  by  (but  not  within  the 
reach  of  the  person  and  therefore  not  seizable  incident  to  arrest  by  virtue  of  sections  17 
and  43).  A  power  to  seize  such  items  when  they  are  discovered  in  plain  view  is  an 
obvious  necessity. 

Section  489  of  the  Criminal  Code  now  enables  anyone  executing  a  section  487  or 
487. 1  search  warrant  to  seize  things  not  covered  by  the  warrant  if  they  are  reasonably 
believed  to  have  been  "obtained  by  or  .  .  .  used  in  the  commission  of  an  offence."  This 
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power,  it  has  been  argued,  does  not  allow  the  seizure  of  mere  evidence.  For  such  evi- 
dence, another  warrant  would  have  to  be  sought;  in  the  interim,  the  things  discovered 
in  plain  view  might  be  lost  or  destroyed. 

In  Report  24  (at  42-43),  we  rejected  a  proposal  that  would  have  permitted  the  sei- 
zure of  all  objects  of  seizure  found  in  the  course  of  a  search.  We  were  concerned  that 
such  a  rule  might  encourage  arbitrary  seizures  and,  in  effect,  invite  peace  officers  to 
conduct  "fishing  expeditions"  for  objects  totally  unrelated  to  the  original  justification 
for  search.  We  remain  of  the  view  that  adoption  of  a  "plain  view"  rule  would  provide 
a  balanced  solution  and  would  prevent  such  general  exploratory  intrusions  into  the 
privacy  of  individuals. 

Certain  elements  of  the  American  "plain  view  doctrine"  have  been  incorporated 
into  these  provisions.  First,  there  must  be  prior  legal  authority  for  the  intrusion  that 
provides  the  "plain  view."  An  officer  who  sees  an  object  of  seizure  in  a  house  while  on 
the  street  "walking  the  beat"  and  looking  through  the  window  of  a  house  would  still 
have  to  obtain  a  warrant;  seeing  the  object  does  not,  in  itself,  authorize  an  entry  onto 
private  property.  On  the  other  hand,  if  the  officer  is  already  in  the  house  pursuant  to  a 
warrant  authorizing  a  search  for  specified  things,  other  objects  of  seizure  in  plain  view 
may  be  seized  without  warrant.  This  element  of  the  rule  is  codified  in  section  48.  Sec- 
ond, consistent  with  earlier  authorities  but  contrary  to  recent  American  Supreme  Court 
jurisprudence,  discovery  of  the  object  must  be  inadvertent.  This  means  that  the  discov- 
ery was  not  anticipated  and  that  the  police  did  not  know  in  advance  the  location  of  the 
evidence  and  intend  to  seize  it.  Where  the  police  have  prior  knowledge,  they  should 
obtain  a  warrant.  This  aspect  of  the  rule  is  embodied  in  the  term  "discovers"  used  in 
section  48.  Third,  it  must  be  immediately  apparent  to  the  police,  by  the  visual  sighting 
and  without  the  manipulation  or  movement  of  the  object,  that  they  have  an  object  of 
seizure  before  them.  This  requirement,  set  out  in  section  49,  prevents  unjustifiable  rum- 
maging. By  contrast,  a  search  for  specified  objects  under  a  warrant  does  comprehend  a 
movement  or  manipulation  of  other  objects  so  as  to  reveal  or  uncover  the  objects 
sought.  If,  in  the  course  of  a  search  with  a  warrant,  movement  or  manipulation  occurs 
and  other  unanticipated  objects  of  seizure  come  into  plain  view,  they  are  seizable,  pro- 
vided, of  course,  that  the  search  itself  was  not  a  mere  pretext  for  general  rummaging. 
The  manner  in  which  the  search  itself  was  conducted  also  has  a  bearing  on  this.  One 
cannot,  for  example,  search  in  desk  drawers  when  looking  for  stolen  television  sets. 
Where  this  occurs,  the  searcher  is  in  fact  engaging  in  a  fishing  expedition  and  the  view 
of  potentially  seizable  objects  thus  provided  is  not  legally  sufficient  to  justify  the  sei- 
zure of  those  objects.  These  aspects  of  the  rule  emerge  on  a  proper  construction  of 
section  48. 

If  all  of  the  requirements  of  the  "plain  view"  rule  are  satisfied,  objects  of  seizure 
so  found  may  be  seized  without  a  warrant. 


Object  of  seizure  49.     An  object  of  seizure  is  not  in  plain  view  if  movement 

not  m  plain  view  or  manipulation  of  it  is  required  in  order  for  the  peace  officer 

83.  See  Coolidge  v.  New  Hampshire,  403  U.S.  443  (1971),  at  466-471;  Horton  v.  California,  1 10  S.  Ct.  2301 
(1990);  R.  v.  Askov  (1987),  60  C.R.  (3d)  261  at  270-271  (Ont.  Dist.  Ct.);  R.  v.  Nielsen  (1988).  43  C.C.C. 
(3d)  548  (Sask.  C.A.). 
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to  acquire  reasonable  grounds  for  believing  it  to  be  an  object 
of  seizure. 


COMMENT 

See  the  comment  to  section  48. 


CHAPTER  V 
EXERCISING  SEARCH  AND  SEIZURE  POWERS 


Manner  of 
carrying  out 
search 


Waiver  of 
requirements 


50.  (1)  A  search  of  the  person  shall  be  carried  out  in  a 
manner  that  respects  the  dignity  of  the  person  and  that,  having 
regard  to  the  nature  of  the  search  and  the  circumstances, 

(a)  involves  as  little  intrusion  as  is  reasonably  practicable; 
and 

(b)  provides  as  much  privacy  as  is  reasonably  practicable. 

Report  25,  rec.  1 1 

(2)  A  person  who  is  to  be  searched  may  waive  the  require- 
ment set  out  in  paragraph  (l)(o)  or  (b),  orally  or  in  writing. 


COMMENT 

Section  50  is  a  prescription  of  common  sense  that  applies  whenever  a  personal 
search  is  undertaken.  While  recognizing  that  the  specific  purpose  of  the  search  must,  to 
some  extent,  define  the  manner  in  which  it  is  conducted,  it  seeks  to  minimize  the  intru- 
sion and  loss  of  privacy  occasioned  by  the  search.  Where,  for  example,  a  person  is  to 
be  searched  for  a  particular  and  identifiable  object  of  seizure,  this  section  (when  com- 
bined with  paragraph  16(/))  would  require  that  the  person's  clothing  be  removed  in 
stages  (as  opposed  to  all  at  once)  until  the  object  is  found  or  discovered  not  to  be 
present.  It  would  also  require,  whenever  feasible,  that  the  search  be  conducted  out  of 
public  view,  and  by  an  officer  of  the  same  sex  as  the  person  being  searched. 

Insofar  as  it  requires  that  the  dignity  of  searched  persons  be  respected,  section  50 
is  also  the  embodiment  of  a  fundamental  principle.  In  practical  terms,  this  principle 
would  require  basic  decency  and  courtesy,  and  would  prohibit  behaviour  that  is 
calculated  to  degrade  the  subject  of  a  personal  search. 

A  significant  deviation  from  the  requirements  of  this  section  could  well  be  uncon- 
stitutional and  might,  in  any  event,  result  in  the  exclusion  of  evidence  seized.  The  rem- 
edies applicable  to  breaches  of  provisions  of  this  Code  are  considered  in  a  forthcoming 
Commission  Working  Paper,  and  will  be  the  subject  of  a  separate  Part  of  this  Code. 


84.  See  R  v.  Simmons.  [1988]  2  S.C.R.  495. 
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Subsection  50(2)  is  self-explanatory.  For  further  discussion  of  the  subject  of 
waiver,  see  the  comment  to  section  45. 


Obtaining 
assistance  to 
search 


51.  A  peace  officer  who  carries  out  a  search  may  obtain 
the  assistance  of  any  person  whose  assistance  the  officer  rea- 
sonably believes  is  necessary  to  carry  out  the  search  effectively. 

Report  24.  s.  11(2) 


COMMENT 

In  some  cases,  the  assistance  of  a  private  individual  (for  example,  an  accountant  in 
a  search  related  to  a  complex  commercial  crime)  may  both  improve  the  effectiveness  of 
a  search  and  minimize  the  intrusion  suffered.  Section  51  does  not  change  the  present 
law85  but  is  included  clearly  to  give  the  officer  a  discretion,  without  the  need  for  special 
or  additional  authorization,  to  obtain  any  assistance  reasonably  believed  to  be 
necessary. 

Under  our  proposed  Criminal  Code,  no  duty  is  imposed  on  citizens  to  assist  in  the 
carrying  out  of  searches.86  Accordingly,  anyone  who  fails  or  refuses  to  assist  an  officer 
in  conducting  a  search  does  not  commit  the  crime  of  obstruction  under  our  proposed 
Criminal  Code.8 


Demand  to  enter  52.     A  peace  officer  who  is  authorized  to  enter  private 

private  premises  premises  to  carry  out  a  search  shall,  before  entering  the  prem- 

ises, identify  himself  or  herself  as  a  peace  officer,  make  a  de- 
mand to  enter,  state  the  purpose  of  the  entry  and  allow  the 
occupant  a  reasonable  time  to  let  the  officer  in,  unless  the  offi- 
cer believes  on  reasonable  grounds  that  doing  so  would  result 
in  the  loss  or  destruction  of  an  object  of  seizure  in  relation  to 
which  the  search  is  authorized,  or  would  endanger  anyone's 
life  or  safety. 

Report  24.  s.  27(1),  (2) 

COMMENT 

Section  52's  requirement  of  the  making  of  a  "demand  to  enter  .  .  ."  and  the  stating 
of  the  purpose  of  entry  codifies  and  expands  upon  the  common  law  applicable  to 
searches  of  dwelling-houses.88  It  is  our  belief  that  an  equally  legitimate  expectation  of 
privacy  extends  to  all  private  premises  (including,  for  example,  offices),     and  not 


85.  See  R.  v.  Strachan,  [1988]  2  S.C.R.  980. 

86.  This  may  be  contrasted  with  the  duty  imposed  to  take  reasonable  steps,  on  request,  to  help  a  public  officer 
in  the  execution  of  his  or  her  duty  to  arrest  a  person.  See  Report  31.  rec.  25(3). 

87.  Report  31.  rec.  25(1)  and  at  1 16-1  17. 

88.  Semayne's  Case  (1604),  5  Co.  Rep.  91a,  at  91b;  Wall  Kic  v.  Cuddy  (1914).  23  C.C.C.  383  (Alta.  C.A.); 
R.  v.  Landry,  [1986]  1  S.C.R.  145;  Eccles  v.  Bow  que,  [1975]  2  S.C.R.  739. 

89.  See  R.  v.  Rao  (  1984),  40  C.R.  (3d)  (Ont.  C.A.).  per  Martin.  J.A.  at  32-33. 
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merely  to  residential  private  premises.  The  requirement  that  the  occupant  be  given  a 
reasonable  time  to  let  the  officer  in  follows  reasonably  from  the  requirement  that  the 
demand  be  made  and  the  purpose  of  entry  stated. 

This  section,  however,  dispenses  with  the  need  to  make  the  demand,  and  so  forth, 
in  circumstances  where,  we  believe,  an  overriding  interest  must  be  protected.  If 
circumstances  render  it  illogical  to  insist  on  a  demand  being  made,  or  if  the  occupant 
does  not  respond  to  the  officer's  demand  within  a  reasonable  time,  the  use  of  force  to 
enter  is  authorized.  The  degree  of  force  that  may  be  resorted  to  in  these  circumstances 
is  regulated  by  subsection  23(  1  )  of  our  proposed  Criminal  Code. 

In  drug  searches,  reliance  on  the  above  exceptions  to  the  "demand"  requirement 
will  likely  be  frequent.  However,  the  qualifications  built  into  this  section  reflect  a  dif- 
ferent, more  structured  approach  from  that  now  evident  in  section  14  of  the  Narcotic 
Control  Act  and  subsection  42(5)  and  section  51  of  the  Food  and  Drugs  Act.  Those 
provisions  authorize,  without  requiring  prior  notice  or  demand,  the  breaking  open  of 
virtually  anything  during  the  course  of  a  search  for  drugs  under  those  Acts. 


Opportunity  to  53.     (  1  )  No  peace  officer,  or  person  assisting  a  peace  offi- 

nuike  claim  ot  cer^  wj|0  know  s  of  the  possible  existence  of  a  privilege  in  re- 

pnvi  ege  spect  of  a  thing  or  in  respect  of  information  contained  in  a 

thing  shall  examine  or  seize  the  thing  or  examine  the  informa- 
tion without  affording  a  reasonable  opportunity  for  a  claim  of 
privilege  to  be  made. 

Report  27.  rec.  3(5) 
Criminal  Code.  s.  488.1(8) 

Procedure  if  (2)  If  a  privilege  is  claimed,  the  officer  shall,  without  ex- 

claim made  amining  the  thing  or  the  information  or  having  it  photo- 

graphed or  copied, 

(a)  seize  the  thing  by  taking  control  of  it,  and  take  steps  to 
ensure  that  the  thing  or  the  information  contained  in  it  is 
not  examined  or  interfered  with;  or 

(b)  seize  the  thing  by  taking  possession  of  it,  place  it  in  a 
package,  suitably  seal  and  identify  the  package  and  place 
the  package  in  the  custody  of  the  sheriff  of  the  district  or 
county  in  which  the  seizure  was  made  or,  if  there  is  an 
agreement  in  writing  between  the  officer  and  the  person 
claiming  the  privilege  that  a  specified  person  will  act  as 
custodian,  in  the  custody  of  that  person. 

Report  27,  rec.  3(5) 
Criminal  Code.  s.  488.1(2) 

90.  See  Eccles  v.  Bourque,  and  Wall  Kie  v.  Cuddy,  supra,  note  88. 

91.  See  Report  31  at  178-179  and  rec.  3(13)(a)  at  38-40.  Section  23(1)  of  the  proposed  Criminal  Code  (LRC) 
protects  from  criminal  liability  any  person  who  "performs  any  act  that  is  required  or  authorized  to  be 
performed  by  or  under  an  Act  of  Parliament  or  an  Act  of  the  legislature  of  a  province;  and  .  .  .  uses  such 
force,  other  than  force  used  for  the  purpose  of  killing  or  inflicting  serious  harm  on  another  person,  as  is 
reasonably  necessary  to  perform  the  act  and  as  is  reasonable  in  the  circumstances." 
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Custodian  of  (3)  The  peace  officer  who  seizes  the  thing  by  taking  con- 

seized  thing  tp0|  0f  jt?  or  the  sheriff  or  person  in  whose  custody  the  sealed 

package  is  placed,  is  the  custodian  of  the  seized  thing  for  the 
purposes  of  Part  Seven  (Privilege  in  Relation  to  Seized  Things). 

COMMENT 

Section  53  regulates  the  general  manner  of  seizing  and  dealing  with  property  in 
respect  of  which  a  claim  of  privilege  might  be  made.  The  purpose  is  to  preserve  that 
privilege  while  causing  minimal  interference  with  the  power  to  search. 

Subsection  53(1)  continues  and  expands  upon  subsection  488.1(8)  of  the  present 
Criminal  Code.  The  current  provision  applies  only  when  documents  are  to  be  exam- 
ined, copied  or  seized,  and  only  when  the  documents  are  in  the  possession  of  a  lawyer 
who  claims  that  a  named  client  has  a  solicitor-client  privilege.  In  contrast,  subsection 
53(1)  applies  whenever  a  seizing  officer  knows  that  a  privilege  may  be  claimed  by 
anyone  in  relation  to  any  thing  or  any  information  recorded  on  a  thing,  regardless  of 
who  possesses  the  thing.  The  new  formulation  ensures  that  the  special  procedures  of 
subsection  53(2)  protect  all  things  and  forms  of  information  in  respect  of  which  a  claim 
of  privilege  may  be  asserted. 

Subsection  53(2)  establishes  the  procedure  applicable  when  a  privilege  is  claimed 
in  relation  to  anything  that  an  officer  is  about  to  seize.  The  sealing  procedure  has  been 
designed  so  as  to  prevent  a  breach  of  a  claimed  privilege  before  the  validity  of  the 
claim  can  be  determined.  Paragraph  53(2)(<a)  is  drafted  to  take  into  account  things  for 
which  the  sealing  provision  is  impracticable.  The  sealing  procedure  now  set  out  in  sub- 
section 488.1(2)  of  the  Criminal  Code  is  basically  continued  in  paragraph  53(2)(h). 

Part  Seven  (Privilege  in  Relation  to  Seized  Things)  regulates  the  procedure  for 
hearing  and  deciding  the  merits  of  the  privilege  claim.  It  also  regulates  disposition  of 
the  seized  things  once  the  validity  of  the  claim  is  determined.  (Disposition  is  now 
governed  by  subsections  (3)  to  (11)  of  section  488.1  of  the  Criminal  Code.) 


Return  of  seized  54.     (1)  A  peace  officer  who,  during  a  protective  search, 

weaPons  seizes  anything  believed  to  be  a  weapon  or  instrument  of  es- 

cape shall  have  the  thing  returned  to  the  person  from  whom  it 
was  seized  as  soon  after  the  seizure  as  it  is  safe  and  practicable 
to  do  so,  unless  seizure  or  retention  of  the  thing  is  otherwise 
authorized. 

Delivery  of  (2)  If  a  person  other  than  a  peace  officer  seizes,  during  a 

seized  weapons  protective  search,  anything  believed  to  be  a  weapon  or  instru- 

to  peace  officer  ment  Qj.  escape   the  sejzetj  thing  shall  be  delivered,  as  soon  as 

practicable,  to  a  peace  officer  to  be  dealt  with  in  accordance 

with  subsection  (1). 
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COMMENT 

Section  54  provides  a  simple  and  straightforward  mechanism  for  the  return  of  items 
seized  temporarily  during  protective  searches  conducted  by  either  peace  officers  or  pri- 
vate citizens.  It  recognizes  that  when  things  are  seized  solely  as  a  precautionary  mea- 
sure (for  example,  a  nail  file  with  a  sharp  point  may  present  a  potential  danger),  the 
need  to  retain  them  generally  disappears  once  the  investigatory  encounter  is  at  an  end 
or  the  risk  has  subsided.'" 


92.  The  provision  is  designed  to  avoid  the  necessity  of  treating  anything  removed  in  the  course  of  a  protective 
search  as  a  seized  thing  that  must  be  retained  and  only  returned  in  accordance  with  the  provisions  of  Part 
Six  (Disposition  of  Seized  Things). 
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PART  THREE 
OBTAINING  FORENSIC  EVIDENCE 

DERIVATION  OF  PART  THREE 

LRC  PUBLICATIONS 
Investigative  Tests,  Working  Paper  34  (1984) 
Obtaining  Forensic  Evidence,  Report  25  (1985) 
Classification  of  Offences,  Working  Paper  54  (1986) 
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INTRODUCTORY  COMMENTS 

Part  Three  establishes  a  scheme  to  regulate  certain  investigative  procedures  that  are 
not  regulated  by  other  Parts  of  this  Code  and  that  use  the  suspected  or  accused  person 
as  a  source  of  incriminating  evidence.  It  deals  with  procedures,  as  section  55  puts  it, 
that  are  "carried  out  by  or  at  the  request  of  a  peace  officer  for  the  purpose  of  obtaining 
evidence  or  information  relating  to  a  person's  responsibility  for  the  commission  of  a 
crime,  in  a  manner  that  requires  physical  contact  with  the  person  or  the  person's  partic- 
ipation in  the  procedure  and  awareness  of  that  participation."  Included  within  the  ambit 
of  this  Part  are  such  diverse  procedures  as  the  examination  of  a  person's  body  for  iden- 
tifying marks,  the  making  of  dental  impressions,  the  taking  of  hair  or  blood  samples, 
and  the  employment  of  physical  performance  tests.  It  does  not  deal,  as  section  55  also 
states,  with  "an  investigative  procedure  that  merely  involves  questioning  the  person, 
searching  the  person  pursuant  to  Part  Two  {Search  and  Seizure)  or  taking  samples  of 
the  person's  breath  or  blood  pursuant  to  Part  Four  (Testing  Persons  for  Impairment  in 
the  Operation  of  Vehicles)."  The  rules  governing  such  procedures,  as  section  55  sug- 
gests, are  to  be  found  in  other  Parts  of  this  Code. 

Very  few  of  the  investigative  procedures  to  which  this  Part  relates  are  now  the 
subject  of  clear  statutory  regulation  in  Canada.  Many  are  conducted  only  through  the 
uninformed  or  unwitting  co-operation  of  the  subject  or  the  ingenuity  of  investigators. 
There  is  no  clear  or  comprehensive  statute  law  regulating  when  such  procedures  may 
be  used,  how  they  should  be  performed,  or  what  the  rights  and  obligations  of  prospec- 
tive subjects  are. 

The  common  law  also  fails  to  be  clear  and  comprehensive  in  regulating  investiga- 
tive procedures.  For  example,  there  is  no  common  law  (or  statutory)  basis  in  Canada 
for  issuing  a  search  warrant  to  extract  evidence  from  a  human  body  by  means  of  sur- 
gery;9 the  taking  of  blood  samples  from  a  suspect  without  consent  or  statutory  author- 
ity has  been  held  to  constitute  an  unreasonable  search  and  seizure;  and  the  cases  are 
conflicting  as  to  whether  hair  samples  may  be  seized  from  a  person  in  the  course  of  a 
search  incident  to  arrest.95  Other  issues  —  for  example,  the  precise  scope  of  police 
powers  to  remove  concealed,  indigenous  or  other  substances  from  the  body,  the  extent 
to  which  police  powers  to  arrest  and  investigate  include  the  power  to  forcibly  adminis- 
ter investigative  procedures,  h  and  the  consequences  of  a  suspect's  failure  or  refusal  to 
co-operate  with  investigators97  —  have  not  been  fully  clarified  or  resolved. 

93.  Re  Laporte  and  The  Queen  (1972),  8  C.C.C.  (2d)  343  (Que.  Q.B.). 

94.  •  R.  v.  Pohoretsky,  [1987]  1  S.C.R.  383. 

95.  See  R.  v.  Alderton  (1985).  44  C.R.  (3d)  254  (Ont.  C.A.);  R.  v.  Légère  (1988).  43  C.C.C.  (3d)  502 
(N.B.C.A.). 

96.  The  law  is  unclear  as  to  compulsory  inclusion  of  a  suspect  in  a  lineup.  See  Marcoux  and  Solomon  v. 
The  Queen,  [1976]  1  S.C.R.  763.  This  case  must  now  be  read  in  the  light  of  the  Supreme  Court  of 
Canada's  decision  in  R.  v.  Ross,  [1989]  1  S.C.R.  3.  Requiring  a  suspect  to  participate  in  a  lineup  after 
his  assertion  of  a  desire  to  consult  with  counsel  is  a  violation  of  the  Charter  and  resulting  evidence  of 
identification  should  be  excluded.  See  also  R.  v.  Beare;  R.  v.  Higgins,  [1988]  2  S.C.R.  387,  holding  that 
statutory  requirements  that  persons  charged  but  not  yet  convicted  submit  to  fingerprinting  do  not  violate 
the  Charter  and  expressing  obiter,  at  404.  an  extremely  broad  power  to  strip  and  examine  the  body  for 
identifying  features  incident  to  arrest. 

97.  See  the  discussion  and  cases  cited  in  Working  Paper  34  at  57-60. 
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One  undesirable  consequence  of  the  lack  of  recognition  and  regulation  of  police 
powers  of  investigation  is  that  prosecutors,  seeking  to  adduce  evidence  derived  from 
use  of  the  procedures,  have  had  to  resort  to  the  common  law  principle  that  relevant 
evidence,  even  if  illegally  obtained,  is  prima  facie  admissible.  In  our  view,  it  is  prefer- 
able that  evidence  in  criminal  cases  be  admitted  because  it  is  recognized  as  having  been 
legally  obtained  by  following  clearly  stated  rules. 

The  purposes  of  this  scheme  are:  (1)  to  enhance  the  certainty,  clarity,  consistency 
and  accessibility  of  the  law  for  the  benefit  of  investigators,  suspects  and  the  general 
public;  (2)  to  recognize  and  effectively  regulate  the  use  of  a  number  of  modern  tech- 
niques of  criminal  investigation;  and  (3)  to  balance  individual  and  state  interests  in  a 
manner  consistent  with  the  letter  and  spirit  of  the  Canadian  Charter  of  Rights  and 
Freedoms  (section  8).w  The  effectiveness  of  criminal  investigation  and  law  enforcement 
is  maintained  and  enhanced  in  a  scheme  that  implements  principles  of  restraint,  mini- 
mizes opportunities  for  the  police  to  exercise  unnecessary  discretion  and  ensures 
fairness,  equality  and  accountability. 

The  approach  we  have  employed  may  be  roughly  summarized  as  follows. 

1.  With  one  exception,  any  investigative  procedure  to  which  this  Part  relates  may 
be  carried  out  by  (or  at  the  request  of)  a  peace  officer  if  the  subject  consents. 
Conditions  are  set  out  for  securing  a  valid  consent. 

2.  Some  investigative  procedures  may  be  carried  out  without  the  subject's  con- 
sent if  a  warrant  is  obtained.  The  conditions  and  procedure  for  obtaining  a 
warrant  are  clearly  spelled  out. 

3.  With  the  exception  of  X-ray  and  ultrasound  examinations,  the  procedures  for 
which  a  warrant  could  otherwise  be  obtained  may  be  carried  out  without 
consent  or  a  warrant  in  exigent  circumstances  (as  we  have  defined  them). 

4.  A  warrant  may  not  be  issued  to  administer  "a  drug  known  or  designed  to  af- 
fect mood,  inhibitions,  judgment  or  thinking,"  and  moreover,  a  person  may  not 
consent  to  the  administration  of  such  a  drug  if  it  is  to  be  done  (in  the  words 
of  subsection  55(  1  ))  "by  or  at  the  request  of  a  peace  officer  for  the  purpose  of 
obtaining  evidence  or  information  relating  to  [that]  person's  responsibility  for 
the  commission  of  a  crime." 

5.  Certain  procedures  involving  inspection  of  the  surface  of  the  body,  except 
specified  private  parts,  may  be  carried  out  without  either  consent  or  a  warrant, 
when  an  arrest  is  made  for  a  crime  punishable  by  more  than  two  years' 
imprisonment. 

6.  Any  investigative  procedure  may  be  carried  out  privately  by  a  suspect  or  an 
accused  person.  This  scheme  does  not  in  any  way  regulate  arrangements  for 
investigative  procedures  made  for  defence  purposes. 


98.  For  a  detailed  discussion  of  the  relationship  between  our  scheme  and  the  Charier  (especially  as  regards 
"self-incrimination."  the  "presumption  of  innocence."  "security  of  the  person."  "unreasonable  search  or 
seizure,"  and  "cruel  and  unusual  treatment"),  see  Report  25  at  15-23. 
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CHAPTER  I 
INTERPRETATION 


Application  of  55.     (1)  This  Part  applies  to  any  investigative  procedure 

Part  that  is  carried  out  by  or  at  the  request  of  a  peace  officer  for 

the  purpose  of  obtaining  evidence  or  information  relating  to  a 
person's  responsibility  for  the  commission  of  a  crime,  in  a 
manner  that  requires  physical  contact  with  the  person  or  the 
person's  participation  in  the  procedure  and  awareness  of  that 
participation. 

Exception  (2)  This  Part  does  not  apply  to  an  investigative  procedure 

that  merely  involves  questioning  the  person,  searching  the  per- 
son pursuant  to  Part  Two  {Search  and  Seizure)  or  taking  sam- 
ples of  the  person's  breath  or  blood  pursuant  to  Part  Four 
(Testing  Persons  for  Impairment  in  the  Operation  of  Vehicles). 

Report  25,  rec.  1 

COMMENT 

Section  55  states  which  investigative  procedures  are  regulated  by  this  Part.  It  be- 
gins, in  subsection  (1),  by  specifying  that  this  Part  is  only  concerned  with  procedures 
carried  out  by  or  at  the  request  of  peace  officers.  It  does  not,  therefore,  purport  to 
govern  investigative  procedures  conducted  with  respect  to  a  suspect  or  accused  at  the 
instance  of  counsel,  and  so  forth.  Moreover,  as  the  term  "investigative"  suggests,  this 
Part  is  concerned  only  with  procedures  carried  out  before  an  adjudication  takes  place. 
It  does  not,  for  example,  apply  to  search  or  identification  procedures  carried  out  in 
prisons  after  conviction  and  sentence.  In  that  context,  such  procedures  would  not  be 
"for  the  purpose  of  obtaining  evidence  or  information  relating  to  a  person's  responsibil- 
ity for  the  commission  of  a  crime,"  nor  would  procedures  or  tests  carried  out  for  med- 
ical purposes  (although  some  activity  within  the  scope  of  this  section  could  have 
medical  aspects  or  implications). 

Subsection  (1)  further  makes  it  clear  that  investigative  contacts  with  victims  or 
witnesses  are  not  regulated  here.  Only  procedures  contemplating  physical  contact  with, 
or  the  participation  of,  the  person  under  investigation  fall  within  the  scope  of  these 
provisions. 

Any  investigative  procedure  not  involving  physical  contact  must,  in  order  to  fall 
within  the  scope  of  this  Part,  involve  "the  person's  participation  in  the  procedure  and 
awareness  of  that  participation."  These  words  make  it  clear  that  procedures  carried  out 
surreptitiously  or  through  the  use  of  stratagems  are  not  governed  by  the  particular 
provisions  of  this  Part. 

Standing  alone,  subsection  55(1),  if  read  literally,  might  appear  to  suggest  that  this 
Part  applies  to  a  number  of  other  investigative  procedures  that  are  actually  regulated 
elsewhere  in  our  Code,  such  as  searches  and  interrogations.  Subsection  (2)  clarifies  the 
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scope  of  application  of  the  rules  contained  in  this  Part  of  our  Code  by  specifying  the 
procedures  that  have  been  excluded  from  it. 


CHAPTER  II 

INVESTIGATIVE  PROCEDURES 

WITH  A  WARRANT 


DIVISION  I 
APPLICATION  FOR  WARRANT 


Applicant  and  56.      A  peace  officer  may  apply  for  a  warrant  authorizing 

nature  of  warrant  {ne  carrying  out  of  one  or  more  of  the  following  investigative 

procedures: 

(a)  the  visual  inspection  of  the  surface  of  a  person's  body; 

(b)  the  visual  inspection  of  a  person's  body  cavities  and  the 
probing  for,  removal  of  and  seizure  of  any  object  of  seizure 
concealed  in  a  body  cavity; 

(c)  the  taking  of  prints  or  impressions  from  any  exterior 
part  of  a  person's  body; 

(d)  the  taking  of  dental  or  bite  impressions  from  a  person; 

(e)  the  taking  of  hair  samples  from  a  person; 

(/)  the  taking  of  scrapings  or  clippings  from  a  person's 
finger-nails  or  toe-nails; 

(g)  the  removal  of  residues  or  substances  from  the  surface 
of  a  person's  body  by  means  of  washings,  swabs  or  adhe- 
sive materials; 

(h)  the  taking  of  saliva  samples  or  swabs  from  a  person's 
mouth  for  purposes  other  than  the  detection  of  intoxicating 
substances; 

(i)  the  physical  examination  of  a  person  by  a  medical 
practitioner;  or 

(/')  the  examination  of  a  person  by  means  of  X-rays  or 
ultrasound. 

Report  25,  rec.  4 

COMMENT 

In  Report  25,w  we  divided  investigative  procedures  into  three  broad  categories: 
those  that  were  absolutely  prohibited;  those  that  could  be  carried  out  with  consent;  and 

99.     Recommendations  2.  3.  6. 
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those  for  which  judicial  authorization  could  be  obtained  or  that  could  be  carried  out 
without  consent  or  judicial  authorization  in  exigent  circumstances.  Following  consulta- 
tions on  Report  25,  we  have  modified  our  scheme  by  adding  a  limited  power  to  carry 
out  certain  investigative  procedures  incident  to  arrest,  without  consent  or  a  warrant.'™ 
Also,  we  have  been  persuaded  to  permit  a  number  of  procedures  previously  included  in 
the  "absolutely  prohibited"  category  to  be  carried  out  pursuant  to  a  warrant  or  with 

.    101 

consent. 

The  only  procedure  that  we  continue  to  recommend  be  prohibited  is  the  adminis- 
tration of  drugs  known  or  designed  to  affect  mood,  inhibitions,  judgment  or  thinking. 
This  prohibition  results  indirectly  from  the  fact  that  the  procedure  may  not  be  con- 
ducted even  with  consent  (as  specified  in  section  73),  nor  does  it  appear  in  the  section 
56  list  of  procedures  for  which  a  warrant  may  be  obtained.  However,  one  procedure 
which  we  formerly  recommended  be  prohibited  —  radiographic  or  ultrasonic  examina- 
tion (paragraph  56(/))  —  may  now  be  judicially  authorized,  subject  to  considerations  of 
health  and  safety. 

The  procedures  for  which  a  warrant  may  be  issued  are  those  designed  to  obtain 
"real  evidence"  (in  the  sense  that  term  was  used  by  the  Supreme  Court  of  Canada  in 
the  Collins  case103).  The  inclusion  of  each  represents  a  balancing  of  the  potential  proba- 
tive value  of  evidence  that  may  be  obtained  through  its  use  against  the  intrusion  it 
involves. 

By  the  terms  of  section  56,  only  a  peace  officer  may  apply  for  a  warrant  to 
conduct  an  investigative  procedure.  In  this  respect,  an  investigative  procedure  warrant 
application  is  different  from  a  search  warrant  application. 


Application  m  57.     (1)  An  application  for  a  warrant  shall  be  made  in 

person  or  by  person  or,  if  it  is  impracticable  for  the  applicant  to  appear  in 

te  ep  one  person,  by  telephone  or  other  means  of  telecommunication. 

Manner  of  (2)  The  application  shall  be  made  unilaterally,  in  private 

making  antj  on  oath,  orally  or  in  writing. 

application 

Form  of  written  (3)  An  application  in  writing  shall  be  in  the  prescribed 

application  form. 

COMMENT 

Sections  57  through  59  establish  the  basic  procedure  for  obtaining  this  kind  of 

warrant.  (See  also  the  provisions  in  Part  One.) 


100.  See  s.  72  and  the  accompanying  comment. 

101.  See  s.  73  and  the  accompanying  comment. 

102.  See  comment  to  s.  73. 

103.  R   v.  Collins,  supra,  note  31  at  284. 
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Section  57  envisions  (as  is  the  case  in  search  warrant  applications)  that  the  appli- 
cation for  a  warrant  to  conduct  an  investigative  procedure  will  normally  be  made  in 
person.  Once  again,  however,  a  telewarrant  application  may  be  made  if  the  personal 
appearance  of  the  applicant  is  impracticable. 

As  with  the  other  warrant  application  provisions  in  this  Code,  section  57  provides 
that  the  application  shall  be  oral  or  written,  made  unilaterally,  in  private  and  on  oath, 
and  made  in  a  particular  form  if  it  is  written. 


Justice  on  58.     (1)  An  application  in  person  shall  be  made  to  a  jus- 

application  in  tjce  ;,,  (he  judicial  district  in  which  the  crime  under  investiga- 

person  tion  is  alleged  to  have  been  committed  or  in  which  the  warrant 

is  intended  for  execution. 

Justice  on  (2)  An  application  by  telephone  or  other  means  of  telecom- 

apphcation  by  m  u  ni»,  at  ion  shall  be  made  to  a  justice  designated  for  that 

telephone  purpose  by  the  Chief  Justice  of  the  Criminal  Court. 

COMMENT 

Section  58  is  identical  to  section  23,  dealing  with  search  warrant  applications.  Sub- 
section (1)  requires  the  application  to  be  made  to  a  justice  in  a  location  having  a  sub- 
stantial connection  with  the  investigation,  and  provides  flexibility  to  the  applicant  in 
choosing  the  place  of  application. 

Subsection  (2),  consistent  with  provision  concerning  other  telewarrant  applications 
in  this  Code,  does  not  specify  a  place  for  bringing  an  application. 


Contents  of  59.     An  application  for  a  warrant  shall  disclose 

application  .    .    .,  ,.         ., 

(a)  the  applicant  s  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(d)  the  person  who  is  to  be  subjected  to  the  investigative 
procedure; 

(e)  whether  the  person  has  been  arrested  for,  charged  with 
or  issued  an  appearance  notice  in  relation  to  the  crime 
under  investigation; 

(/)  the  procedure  to  be  carried  out; 

(g)  the  applicant's  grounds  for  believing  that  carrying  out 
the  procedure  will  provide  probative  evidence  of  the 
person's  involvement  in  the  crime  and  that  there  is  no 
practicable  and  less  intrusive  means  for  obtaining  the  evi- 
dence; 

(h)  if  the  application  is  for  a  warrant  for  an  examination 
of  the  person  by  means  of  X-rays  or  ultrasound,  the 
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applicant's  grounds  for  believing  that  carrying  out  the 
examination  would  not  endanger  life  or  health; 

(i)  a  list  of  any  previous  applications,  of  which  the  appli- 
cant is  aware,  for  a  warrant  in  respect  of  the  same  person 
and  the  same  or  a  related  investigation,  indicating  the  date 
each  application  was  made,  the  name  of  the  justice  who 
heard  each  application  and  whether  each  application  was 
withdrawn,  refused  or  granted; 

(/)  the  name  of  a  person  or  a  class  of  persons  believed  by 
the  applicant  to  be  competent,  by  virtue  of  training  or 
experience,  to  carry  out  the  procedure; 

(k)  if  the  applicant,  on  application  made  in  person,  re- 
quests authority  for  the  warrant  to  be  executed  more  than 
ten  days  after  it  is  issued,  the  applicant's  grounds  for 
believing  that  the  longer  period  is  necessary;  and 

(/)  in  the  case  of  an  application  made  by  telephone  or 
other  means  of  telecommunication,  the  circumstances  that 
make  it  impracticable  for  the  applicant  to  appear  in  person 
before  a  justice. 


COMMENT 


For  the  same  reasons  that  this  Code  establishes  specific  requirements  for  the  con- 
tents of  search  warrant  applications,  section  59  sets  out,  with  precision,  the  required 
contents  of  an  application  for  a  warrant  to  conduct  an  investigative  procedure.  The  sub- 
stantive and  probative  elements  of  the  application  are  again  clearly  separated,  as  in 
section  24  in  Part  Two  (Search  and  Seizure). 

Paragraphs  59(/)  to  (/)  set  out  certain  elements  that  supplement  the  substantive  and 
probative  elements  of  this  application.  The  requirements  include  specification  of  the 
person  or  class  of  persons  believed  to  be  competent  to  carry  out  the  procedure,  the 
grounds  for  seeking  a  longer  than  normal  expiry  period  for  the  warrant  and  the  justifi- 
cation, where  necessary,  for  applying  by  telephone  or  other  means  of  telecommunica- 
tion. These  supplement  the  other  formal  elements  set  out  in  paragraphs  59(a)  to  (c). 

Paragraphs  (d)  to  (g)  set  out  the  substantive  and  probative  elements  of  the  applica- 
tion, including  identification  of  the  intended  subject,  the  fact  that  the  subject  has  been 
arrested,  charged  with  or  issued  an  appearance  notice  in  relation  to  a  specified  crime 
under  investigation,  the  procedure  to  be  carried  out  and  the  applicant's  grounds  for  be- 
lief that  carrying  out  the  procedure  will  provide  evidence  of  the  intended  subject's  in- 
volvement in  the  crime  and  that  there  is  no  practicable  and  less  intrusive  means  of 
obtaining  the  evidence. 

Paragraph  (h)  adds  a  unique  probative  element  that  must  be  considered  if  an  X-ray 
or  ultrasound  examination  is  sought:  the  applicant's  grounds  for  belief  that  carrying  out 
the  examination  will  not  endanger  life  or  health.  This  complements  subparagraph 
60(  1  )(/?)(iii),  which  requires  the  justice,  before  approving  this  application,  to  be  satisfied 
of  this  condition. 
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The  clear  specification  of  matters  to  be  included  in  the  application  helps  to  ensure 
that  only  reasonable,  necessary  and  expressly  justified  intrusions  are  approved.  An 
application  containing  the  proper  information  will  provide  an  objective  reviewable  basis 
for,  and  record  of,  the  decision. 


DIVISION  II 
ISSUANCE  OF  WARRANT 


Grounds  for 
issuing  warrant 


Additional 
ground  if 
application  by 
telephone 


60.  (1)  A  justice  may,  on  application,  issue  a  warrant  au- 
thorizing the  carrying  out  of  an  investigative  procedure  listed 
in  section  56  if 

(a)  the  person  who  is  to  be  subjected  to  the  procedure  has 
been  arrested  for,  charged  with  or  issued  an  appearance 
notice  in  relation  to  a  crime  punishable  by  more  than  two 
years'  imprisonment;  and 

(b)  the  justice  is  satisfied  there  are  reasonable  grounds  to 
believe  that 

(i)  carrying  out  the  procedure  will  provide  probative 
evidence  of  the  person's  involvement  in  the  crime, 
(ii)  there  is  no  practicable  and  less  intrusive  means  for 
obtaining  the  evidence,  and 

(iii)  if  the  application  is  for  a  warrant  for  an  examina- 
tion of  the  person  by  means  of  X-rays  or  ultrasound,  the 
carrying  out  of  the  examination  would  not  endanger  life 
or  health. 

Report  25.  rec.  5 

(2)  If  the  application  is  made  by  telephone  or  other  means 
of  telecommunication,  the  warrant  shall  not  be  issued  unless 
the  justice  is  satisfied,  in  addition,  that  there  are  reasonable 
grounds  to  believe  that  it  is  impracticable  for  the  applicant  to 
appear  in  person  before  a  justice. 


COMMENT 

Section  60  establishes  the  grounds  for  issuing  a  warrant.  Paragraph  (a)  of  subsec- 
tion (1)  is  designed  to  ensure  that  bodily  intrusions  of  the  type  described  in  section  56 
not  be  judicially  authorized  in  relation  to  minor  offences.  In  this  respect,  it  is  premised 
on  the  principle  of  restraint.  The  requirement  that  the  grounds  exist  to  justify  an  arrest 
or  charge  or  the  issuance  of  an  appearance  notice  is  an  essential  protection  against 
unjustified  encroachments  on  the  freedom  or  personal  security  of  the  individual. 

Our  desire  to  ensure  that  unreasonable  encroachments  on  individual  freedom  be 
prevented,  that  personal  security  be  protected,  and  that  the  principle  of  restraint  be 
respected  finds  expression  in  the  exacting  standards  of  paragraph  (  1  )(/?). 
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Subsection  (2)  is  identical  to  section  26  in  Part  Two  (Search  and  Seizure)  and 
reflects  the  purpose  and  exceptional  nature  of  telewarrant  applications. 


Conditions  61.     A  justice  who  issues  a  warrant  may,  by  the  warrant, 

relating  to  impose  any  conditions  relating  to  its  execution  that  the  justice 

considers  appropriate. 


execution 


COMMENT 

Section  61  gives  a  justice  the  power  to  impose  conditions  on  the  execution  of  the 
warrant.  The  need  for  such  conditions  may  become  apparent  in  the  course  of  the  thor- 
ough inquiry  that  may  be  conducted  on  the  application.  A  justice  may  find  it  desir- 
able to  impose  conditions  concerning  the  person  or  class  of  persons  who  will  carry  out 
the  procedure,  requiring  that  the  procedure  be  carried  out  by  a  person  of  the  same  sex 
as  the  subject,  and  so  on. 


Form  of  warrant  62.     A  warrant  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  justice  who  issues  it. 

COMMENT 

Sections  62  and  63  are  included  for  consistency  with  the  principle  of  particularity 
(a  principle  we  have  sought  to  implement  in  other  Parts  of  this  Code).  The  application 
of  this  principle  requires  that  warrants  authorizing  intrusions  into  the  privacy  or  bodily 
security  of  individuals  be  precise  and  readily  understandable  by  all  parties  affected. 
Also,  they  should  not  be  subject  to  local  variations  in  form  or  substance.  The  ultimate 
goals  of  these  requirements  are  fairness,  accessibility  and  the  prevention  of  unreason- 
able or  unnecessary  intrusions.  As  with  other  warrants  under  this  Code,  use  of  a  form 
appropriate  to  the  specific  procedure  is  prescribed.  The  items  to  be  included  in  the 
warrant  are  self-explanatory. 

Section  69  generally  requires  that  the  subject  of  an  investigative  procedure  be 
given  a  copy  of  the  warrant  before  the  procedure  is  carried  out.  Thus,  both  investigators 
and  the  subject  are  given  a  clear  statement  of  what  is  authorized  and  required  and  op- 
portunities for  abuses  or  misinterpretations  (which  exist  whenever  the  scope  of  an 
authority  is  vaguely  stated)  are  diminished. 


Contents  of  63.      A  warrant  shall  disclose 

warrant  ,  s    ..  ..         ,, 

(a)  the  applicant  s  name; 

(b)  the  crime  under  investigation; 


104.  The  power  is  similar  to  that  given  a  justice  who  issues  a  search  warrant:  see  s.  27  and  the  accompany- 
ing comment. 

105.  See  the  accompanying  comment  to  s.  40.  relating  to  search  and  seizure. 
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(c)  the  person  who  is  to  be  subjected  to  the  investigative 

procedure; 

(</)  the  procedure  to  be  carried  out; 

(<■)  any  conditions  imposed  relating  to  its  execution; 

(/)  the  date  it  expires  if  not  executed; 

(g)  the  date  and  place  of  issuance;  and 

(h)  the  name  and  jurisdiction  of  the  justice. 


COMMENT 

See  the  comment  to  section  62. 


DIVISION  III 
EXPIRATION  OF  WARRANT 


Warrant  issued  64.     (1)  A  warrant  issued  on  application  made  in  person 

on  application  m  expires  ten  days  after  it  is  issued. 

person 

Shortening  (2)  A  justice  who  is  satisfied  that  a  shorter  expiration  pe- 

expiration  period  rj0(j  js  sufficient  may  issue  a  warrant  with  an  expiry  date  that 

is  less  than  ten  days  after  the  date  of  issue. 

Extending  (3)  A  justice  who  is  satisfied  there  are  reasonable  grounds 

expiration  period  f0  believe  that  a  longer  expiration  period  is  required  may  issue 

a  warrant  with  an  expiry  date  that  is  more  than  ten  days  but 
not  more  than  twenty  days  after  the  date  of  issue. 

COMMENT 

We  have  already  noted  that  the  goals  of  judiciality  and  particularity  require  a  rea- 
sonable proximity  between  the  times  of  issuance  and  execution  of  search  warrants  and 
that  warrants  should  be  executed  under  substantially  the  same  circumstances  that  have 
prompted  the  issuer  to  grant  them.  Also,  research  has  shown  that  warrants  with  fixed 
expiry  dates  tend  to  be  executed  more  promptly  than  those  without  them.  These  obser- 
vations have  equal  force  and  relevance  to  expiration  periods  for  investigative  procedure 
warrants.  Investigative  procedures  can  ordinarily  be  easily  arranged  and  performed 
within  the  ten-day  period  this  Code  sets  for  the  execution  of  search  warrants.  Ten  days, 
therefore,  is  the  expiration  period  established  in  section  64.  As  with  search  warrants, 
power  is  provided  to  the  justice,  under  subsections  (2)  and  (3)  of  section  64,  to  either 
shorten  or  lengthen  (to  a  maximum  of  twenty  days)  the  expiration  period.  In  consider- 
ing whether  to  specify  a  longer  expiration  period,  the  justice  will  have  to  have  regard 
to  the  applicant's  grounds  for  belief  that  the  longer  period  is  necessary  (which  para- 
graph 59(A)  mandates  as  part  of  the  application).  As  with  search  warrants,  the  justice 
may  also  shorten  the  period  on  his  or  her  own  motion. 
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In  providing,  in  section  66,  that  a  warrant  executed  before  its  expiration  date  ex- 
pires on  execution,  we  have  attempted  to  prevent  the  repetition  of  a  particular  investiga- 
tive procedure  under  the  purported  authority  of  a  single  warrant.  If  a  warrant  authorizes 
more  than  one  investigative  procedure,  carrying  out  any  particular  procedure  only 
causes  the  warrant  to  expire  with  respect  to  that  procedure. 


Warrant  issued  65.     A  warrant  issued  on  application  made  by  telephone 

on  application  or  other  means  of  telecommunication  expires  three  davs  after  it 

by  telephone  .g  issued 

COMMENT 

For  telewarrants  to  conduct  investigative  procedures,  section  65  specifies  an  expi- 
ration period  identical  to  that  established  in  section  32  for  searches  authorized  in  the 
same  way.  See  the  comment  to  section  32  in  Part  Two  {Search  and  Seizure). 


Expiry  on 
execution 


66.  If  all  of  the  procedures  authorized  by  a  warrant  are 
carried  out  before  the  expiry  date  set  out  in  the  warrant,  the 
warrant  expires  on  the  date  that  the  last  procedure  is  carried 
out. 


COMMENT 

See  the  comment  to  section  64. 


Expiration  of 

unexecuted 

warrant 


Filing  copy  of 
warrant 


67.  (1)  If  none  of  the  procedures  authorized  by  a  war- 
rant is  carried  out  before  the  warrant  expires,  a  copy  of  the 
warrant  shall  have  noted  on  it  the  reasons  why  no  procedure 
was  carried  out. 

(2)  The  copy  shall  be  filed  as  soon  as  practicable  with  the 
clerk  of  the  court  for  the  judicial  district  in  which  the  warrant 
was  issued. 


COMMENT 

Subsection  67(  1  ),  like  section  34,  is  designed  to  promote  accountability.  Subsection 
67(2)  complements  the  standard  filing  requirements  for  warrants  set  out  in  section  13. 


DIVISION  IV 
EXECUTION  OF  WARRANT 


Who  may 
execute  warrant 


68.     A  warrant  may  be  executed  by  a  peace  officer  of  the 
province  in  which  it  is  issued. 
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Providing  copy 
of  warrant 


69.  A  peace  officer  shall,  before  executing  a  warrant  or 
as  soon  as  practicable,  give  a  copy  of  the  warrant  to  the  person 
who  is  subjected  to  the  procedure. 


COMMENT 

This  section  imposes  a  requirement  similar  to  that  imposed  by  paragraph  40(1  )(a) 
in  relation  to  warrants  to  search  a  person.  As  the  comment  to  that  provision  explains, 
the  purpose  of  the  requirement  is  to  assure  the  affected  person  (at  the  earliest  time 
practicable)  that  the  procedure  is  one  for  which  there  has  been  prior  judicial  authoriza- 
tion.""' For  further  elaboration,  see  the  comment  to  paragraph  40(1  )(a). 


DIVISION  V 

EVIDENTIARY  RULE  WHERE  ORIGINAL 

OF  WARRANT  ABSENT 


Absence  of  70.     In  any  proceeding  in  which  it  is  material  for  a  court 

original  warrant  (0  De  satisfied  that  the  carrying  out  of  an  investigative  proce- 

dure was  authorized  by  a  warrant  issued  on  application  made 
by  telephone  or  other  means  of  telecommunication,  the  absence 
of  the  original  warrant  is,  in  the  absence  of  evidence  to  the 
contrary,  proof  that  the  carrying  out  of  the  procedure  was  not 
authorized  by  a  warrant. 

COMMENT 

Section  70  is  similar  to  the  evidentiary  provision  applicable  to  search  warrants  is- 
sued on  application  by  telephone  or  other  means  of  telecommunication  (section  41).  It 
is  designed,  once  again,  to  facilitate  later  review.  Its  insistence  upon  the  production  of 
the  original  warrant  in  subsequent  proceedings  emphasizes  our  belief  that  while  provi- 
sion for  telewarrant  applications  should  be  made  in  an  attempt  to  make  our  processes 
more  efficient,  such  processes  should  raise  no  questions  concerning  their  rigour  or 
integrity.  See  also  the  comment  to  section  41. 


106.  See  Report  24  at  27-28. 
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CHAPTER  III 

INVESTIGATIVE  PROCEDURES 

WITHOUT  A  WARRANT 


DIVISION  I 

INVESTIGATIVE  PROCEDURES  IN  EXIGENT 

CIRCUMSTANCES 


Grounds  for 
carrying  out 
procedure 


71.  Where  a  person  has  been  arrested  for,  charged  with 
or  issued  an  appearance  notice  in  relation  to  a  crime  punish- 
able by  more  than  two  years'  imprisonment,  a  peace  officer 
may,  without  a  warrant,  carry  out  or  have  carried  out  with  re- 
spect to  that  person  any  investigative  procedure  listed  in  para- 
graphs 56(a)  to  (i)  if  the  officer  believes  on  reasonable  grounds 
that 

(a)  doing  so  will  provide  probative  evidence  of  the 
person's  involvement  in  the  crime; 

(b)  the  delay  involved  in  obtaining  a  warrant  would  result 
in  the  loss  or  destruction  of  the  evidence;  and 

(c)  there  is  no  practicable  and  less  intrusive  means  for 
obtaining  the  evidence. 

Report  25,  rec.  6 


COMMENT 

Section  71  creates  a  limited  exception  to  the  requirement  that  investigative  proce- 
dures regulated  by  this  Part  be  carried  out  only  by  consent  or  under  the  authority  of  a 
warrant.  These  requirements  may  be  dispensed  with  in  exigent  circumstances  where 
clear  justification,  based  on  grounds  specified  in  this  section,  exists.  Only  procedures 
for  which  a  warrant  could  otherwise  be  obtained  under  section  56,  with  the  exception 
of  examination  by  means  of  X-rays  or  ultrasound  (paragraph  56(/)),  may  be  carried  out 
under  this  exception. 

Section  71  closely  follows  Recommendation  6  of  Report  25.  The  following  four 
cumulative  conditions  must  be  met  before  the  power  may  be  exercised. 

1.  The  intended  subject  must  have  been  "arrested  for,  charged  with  or  issued  an 
appearance  notice  in  relation  to  a  crime  punishable  by  more  than  two  years' 
imprisonment."  In  other  words,  the  officer  must  already  have  reasonable 
grounds  to  believe  that  the  intended  subject  has  committed  the  crime.  This  sec- 
tion does  not  authorize  the  conducting  of  investigative  procedures  in  order  to 
acquire  the  reasonable  grounds  for  belief  necessary  to  justify  an  arrest  or 
charge.  The  only  alterations  to  our  previous  recommendation10  are  the  substi- 
tution of  "more  than  two  years'  imprisonment,"  for  "five  years  or  more"  (in 

107.  Report  25,  rec.  6(a). 
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order  to  conform  with  the  scheme  for  the  classification  of  offences  to  be 
incorporated  in  this  Code),  and  the  addition  of  a  reference  to  persons  who  have 
been  "charged  ...  or  issued  an  appearance  notice."  If  the  criteria  of  this  sec- 
tion are  satisfied,  we  believe  the  public  interest  in  preventing  the  loss  or 
destruction  of  evidence  justifies  carrying  out  the  procedures  even  if  the  subject 
is  not  then  in  custody. 

2.  The  officer  must  believe,  on  reasonable  grounds,  that  carrying  out  the  proce- 
dure "will  provide  probative  evidence  of  the  person's  involvement  in  the 
crime."  The  procedure,  therefore,  may  not  be  carried  out  if  it  merely  amounts 
to  a  "fishing  expedition"  based  on  a  hope  or  mere  suspicion  that  probative 
evidence  will  emerge. 

3.  The  officer  must  believe,  on  reasonable  grounds,  "that  there  is  no  practicable 
and  less  intrusive  means  for  obtaining  the  evidence."  Unreasonable  or  unnec- 
essary intrusions  are  not  permitted. 

4.  The  officer  must  believe,  on  reasonable  grounds,  "that  the  delay  involved  in 
obtaining  a  warrant  would  result  in  the  loss  or  destruction  of  the  evidence." 
This  requirement  will  most  often  be  satisfied  in  the  case  of  persons  arrested 
immediately  before  the  need  to  conduct  the  procedure  arises,  but  it  could  also 
relate  to  other  circumstances.  The  availability  of  an  application  by  telephone  or 
other  means  of  telecommunication  for  these  procedures  should  narrow  the 
range  of  occasions  in  which  the  peace  officer  will  be  able  to  claim  to  have  the 
necessary  grounds  for  belief  that  evidence  will  be  lost  or  destroyed  owing  to 
delay. 

It  should  be  noted  that  the  safeguards  contained  in  Chapter  IV,  Division  I,  includ- 
ing the  requirement  that  the  procedures  be  conducted  by  qualified  and  competent  per- 
sons, also  come  into  play  when  investigative  procedures  are  conducted  in  exigent 
circumstances.  The  reporting  and  filing  requirements  of  sections  80  and  81  must  also  be 
complied  with  to  ensure  accountability. 


DIVISION  II 

INVESTIGATIVE  PROCEDURES  INCIDENT 

TO  ARREST 


Visual  inspection  *72.     A  peace  officer  who  has  arrested  a  person  for  a  crime 

punishable  by  more  than  two  years'  imprisonment  may,  inci- 
dent to  the  arrest  and  without  a  warrant,  carry  out  or  have 
carried  out  the  visual  inspection  of  the  surface  of  the  person's 
body,  excluding  the  person's  genitals,  buttocks  and,  where  the 
person  is  female,  breasts,  if  the  officer  believes  on  reasonable 
grounds  that 


108.  This  scheme  derives  from  LRC  Working  Paper  54. 

*   A  minority  of  the  Commission  dissents  with  respect  to  the  inclusion  of  this  section  in  the  Code. 
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(a)  doing  so  will  provide  probative  evidence  of  the 
person's  involvement  in  the  crime;  and 

(b)  there  is  no  practicable  and  less  intrusive  means  for 
obtaining  the  evidence. 


COMMENT 


This  section  provides  a  power,  exercisable  without  a  warrant  in  carefully  restricted 
circumstances,  visually  to  inspect  the  body  of  the  arrested  person  for  probative  evi- 
dence. This  minimally  intrusive  power  complements  the  power  to  search  a  person 
incident  to  arrest  set  out  in  sections  43  and  44. 

Section  72  is  not  based  on  a  previous  Commission  recommendation.  In  Report  25, 
we  had  taken  the  position  that  inspection  of  the  surface  of  the  person's  body  to  seek 
evidence  should  only  be  allowed  on  consent,  with  judicial  authorization  (Recommenda- 
tions 3,  4(b))  or  in  exigent  circumstances  (Recommendation  6).  A  majority  of  the  Com- 
mission is  now  of  the  view,  however,  that  the  minimal  intrusion  involved  in  a  purely 
visual  inspection  of  the  surface  of  the  body  (excluding  private  parts)  of  a  person  ar- 
rested for  a  crime  punishable  by  more  than  two  years'  imprisonment  is  justified  in  the 
circumstances  stated.  It  seems  inappropriate,  for  example,  to  require  a  peace  officer  to 
obtain  a  court  order  to  authorize  the  rolling  up  of  a  sleeve  to  look  for  a  wound  or 
tattoo,  especially  when  one  considers  that  this  administrative  burden  is  avoided  if  the 
arrested  person  is  fortuitously  wearing  a  short-sleeved  shirt.  Further,  if  the  limited 
power  conferred  here  did  not  exist,  the  police  officer  who  believes  that  a  visual  inspec- 
tion will  produce  probative  evidence  would  be  encouraged  to  resort  to  other  devices  in 
order  to  enable  the  inspection  to  take  place:  for  example,  arrested  persons  might  be 
taken  into  custody  in  order  to  facilitate  an  even  more  intrusive,  but  quite  legal,  custo- 
dial strip  search.  Also,  it  appears  that  the  essence  of  this  power  is  available  to  the  po- 
lice at  common  law  in  any  event. 

A  minority  of  us  do  not  endorse  this  approach  and  continue  to  support  the  position 
taken  in  Report  25.  In  Part  Two  of  this  Code,  we  apply  the  principled  approach  of  the 
Supreme  Court  of  Canada  in  the  Southam  case,  requiring  that  independent  judicial  au- 
thorization, where  feasible,  precede  any  significant  invasion  of  privacy  or  intrusion  on 
the  security  of  property.  A  minority  of  us  reason  that  this  approach  ought  to  apply  with 
even  more  force  in  the  case  of  bodily  intrusions.  A  modest  amount  of  administrative 
inconvenience  is  not  too  great  a  cost  to  pay  in  the  service  of  these  interests.  Also,  since 
the  person  will  be  under  arrest  in  any  event,  and  therefore  subject  to  restraint,  nothing 
is  lost  by  requiring  that  a  warrant  be  obtained  and  that  the  police  justify  the  need  to 
carry  out  the  bodily  intrusion  before  it  takes  place.  However,  a  majority  of  us  have 
been  persuaded  by  the  argument  that  the  Report  25  approach  imposes  an  unpalatable 
administrative  burden  on  the  police.  Perhaps  more  importantly,  any  safeguards  erected 
in  this  way  would  prove  to  be  more  illusory  than  real,  since  the  police  would  be  legally 
capable  of  bypassing  the  requirement  by  resorting  to  other  lawful  devices  in  order  to 
carry  out  the  inspection.  This  reasoning,  the  minority  counters,  if  applied  consistently, 
would  suggest  the  elimination  of  all  warrant  requirements. 


109.  See  R.  v.  Beare;  R.  v.  Higgins,  supra,  note  96  at  403-404. 
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DIVISION  III 

INVESTIGATIVE  PROCEDURES 

WITH  CONSENT 


Procedures  thai 
may  be 

conducted  with 
cousent 


Information 

required  to  be 
disclosed 


Form  of  consent 


73.  (1)  A  peace  officer  may,  without  a  warrant,  carry  out 
or  have  carried  out  any  investigative  procedure,  other  than  an 
investigative  procedure  that  involves  the  administration  of  a 
drug  known  or  designed  to  affect  mood,  inhibitions,  judgment 
or  thinking,  if  the  person  who  is  to  be  subjected  to  the 
procedure  consents. 

Report  25,  recs.  2(a),  3(a) 

(2)  Where  a  person's  consent  is  sought, 

(a)  the  person  shall  be  given  a  description  of  the  investiga- 
tive procedure,  an  explanation  of  its  nature  and  the  rea- 
sons for  its  being  carried  out; 

(b)  the  individual  who  is  to  carry  out  the  procedure  shall 
tell  the  person  whether  there  are  any  significant  risks  to 
health  or  safety  associated  with  the  procedure  and,  if  so, 
what  those  risks  are;  and 

(c)  a  peace  officer  shall  tell  the  person  that  the  person  has 
the  right  to  consult  with  counsel  before  deciding  whether 
to  consent  to  the  procedure,  and  that  consent  may  be 
refused  or,  if  given,  may  be  withdrawn  at  any  time. 
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(3)  Consent  may  be  given  orally  or  in  writing. 


COMMENT 

As  noted  in  the  comment  to  section  56,  we  proposed  in  Report  25  that  investigative 
procedures  be  divided  into  three  groups:  those  that  were  absolutely  prohibited,  those 
that  could  be  carried  out  with  judicial  authorization  (or  without  such  authorization  in 
exigent  circumstances)  and  those  that  could  be  carried  out  with  consent.  The  absolute 
prohibition  category  related  to  procedures  of  a  medical  nature  which,  when  transposed 
to  a  non-therapeutic  setting,  we  believed  should  not  be  conducted  even  with  consent. 
Included  were  procedures  involving:  the  administration  of  substances  (e.g.,  truth  se- 
rums, enemas  or  emetics);  '  all  surgical  procedures  involving  "the  puncturing  of  human 
skin  or  tissue  .  .  ."  (but  not  the  less  intrusive,  quasi-surgical  taking  of  blood  sam- 
ples);"' procedures  for  removing  stomach  contents;""  and  "any  procedure  designed  to 
produce  a  pictorial  representation  of  any  internal  part  of  the  subject  that  is  not  exposed 
to  view  .  .  ."  (e.g..  X-rays,  ultrasound  or  other  potentially  dangerous  procedures  having 
a  similar  purpose). 

1 10.  Report  25.  rec.  2(a). 

111.  Ibid.,  rec.  Kb). 

112.  Ibid.,  rec.  2(c). 

113.  Ibid.,  rec.  2(d). 
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We  took  the  position  that  consent  to  such  objectionable  methods  of  obtaining  evi- 
dence could  never  reasonably  be  given."4  On  the  other  hand,  we  also  observed  in  Re- 
port 25  that  to  deny  persons  the  right  to  consent  to  procedures  for  which  a  warrant 
might  otherwise  be  obtained  would  be  an  unjustified  curtailment  of  individual  rights 
and  analogous  to  preventing  accused  or  suspected  persons  from  making  voluntary 
statements  to  the  police. 

Subject  to  the  mind-altering  drug  exception,  and  in  accordance  with  our  preference 
for  respecting  the  autonomy  of  individuals,  section  73  alters  our  former  position  and 
now  permits  all  investigative  procedures  to  be  carried  out  if  the  subject  gives  a  genuine 
and  informed  prior  consent.  With  respect  to  the  exception,  we  remain  of  the  view  that 
the  administration  of  such  drugs  is  such  a  repugnant,  unreliable  and  intrusive  method  of 
obtaining  evidence  that  it  should  continue  to  be  absolutely  prohibited. 

Subsection  (2)  generally  parallels  the  conditions  for  obtaining  a  valid  consent  to 
search,  set  out  in  section  46,  but  is  more  stringent  in  some  respects  because  of  the 
potentially  more  intrusive  nature  of  some  of  these  investigative  procedures.  As  is  the 
case  when  seeking  consent  to  an  ordinary  search,  the  officer  must  here  advise  the  in- 
tended subject  that  consent  can  be  refused  or  withdrawn  at  any  time,  and  must  describe 
the  procedure,  explain  its  nature  and  tell  the  subject  why  it  is  being  carried  out.  How- 
ever, paragraph  (b)  also  requires  that  the  person  carrying  out  the  procedure  tell  the 
person  whose  consent  is  sought  about  potential  risks  to  health  or  safety,  while  para- 
graph (c)  requires  the  peace  officer  to  advise  the  subject  of  his  or  her  right  to  consult 
with  counsel  before  deciding  whether  to  consent.  These  precautions  are  employed  in  the 
cause  of  ensuring  that  any  consent  given  where  such  intrusive  powers  are  implicated  is 
genuinely  voluntary  and  informed.  Since  these  intrusions  are  to  occur  when  the  criminal 
process  has  already  been  set  in  motion,  the  need  for  clear  advice  as  to  right  to  counsel 
is  crucial.  The  subject's  stated  desire  to  have  counsel  present  during  an  investigative 
procedure  of  the  kind  regulated  here  should  be  accommodated  wherever  practicable." 

Subsection  (3),  which  stipulates  that  consent  may  be  given  orally  or  in  writing,  is 
similar  to  provisions  found  throughout  this  Code  where  consent  to  police  investigative 
procedures  may  be  given. 


1 14.  Ibid,  at  37. 

115.  Ibid,  at  27. 
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CHAPTER  IV 

EXERCISING  POWER  TO  CARRY  OUT 

INVESTIGATIVE  PROCEDURES 


DIVISION  I 
REQUIREMENTS  FOR  CARRYING  OUT  PROCEDURES 


Competence  of 
person  carrying 
out  procedure 


Dental 
impressions 


Medical 
procedures 


Exception 


74.  (1)  An  investigative  procedure  shall  be  carried  out 
by  a  person  who,  by  virtue  of  training  or  experience,  is  compe- 
tent to  carry  it  out. 
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(2)  Dental  or  bite  impressions  shall  be  taken  by  a  person 
who  is  qualified  under  provincial  law  to  take  dental  or  bite 
impressions. 

(3)  An  investigative  procedure  that  involves  probing  for  or 
removing  an  object  of  seizure  that  is  inside  a  person's  body 
shall  be  carried  out  by  a  medical  practitioner. 

Report  25,  rec.  4(/') 

(4)  A  peace  officer  may  probe  for  or  remove  an  object  of 
seizure  concealed  in  a  person's  mouth  if  the  officer  is  carrying 
out  the  procedure  pursuant  to  section  71  (exigent  circum- 
stances). 


COMMENT 

Chapter  IV  sets  out  general  directions,  safeguards  and  accountability  mechanisms 
that  apply  in  relation  to  any  investigative  procedure  covered  in  this  Part. 

The  purpose  of  section  74  is  to  help  ensure  that  authorized  investigative  procedures 
are  carried  out  in  the  safest  and  most  reliable  manner  possible.  Some  of  the  procedures 
authorized  under  this  scheme  could  involve  risks  to  health  or  safety  if  not  carried  out 
by  qualified  persons.  Others  (e.g.,  gunshot  residue  tests)  may  pose  less  risk,  but  may 
still  need  to  be  conducted  by  qualified  persons  in  order  to  preserve  the  integrity  and 
validity  of  the  procedure.  6  Where  a  warrant  is  sought,  the  application  must  specify 
"the  name  of  a  person  or  class  of  persons  believed  by  the  applicant  to  be  competent,  by 
virtue  of  training  or  experience,  to  carry  out  the  procedure."1  7  The  justice  who  issues 
the  warrant  may  require  the  investigative  procedure  to  be  carried  out  by  a  person  so 
qualified. "x 


116.  See  Working  Paper  34  at  9-10. 

117.  See  s.  59(/). 

118.  See  s.  61. 
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Whether  a  procedure  has  in  fact  been  carried  out  by  qualified  personnel  will  be 
assessed  and  determined  in  the  courtroom  by  the  application  of  the  same  procedures 
and  criteria  used  to  assess  the  qualifications  of  any  person  claiming  expertise. 

Subsections  (2)  and  (3)  of  section  74  are  precise  in  indicating  the  classes  of  per- 
sons qualified  to  carry  out  the  types  of  quasi-medical  procedures  to  which  they  refer. 
Subsection  (3),  which  refers  to  the  probing  for  and  removal  of  objects  that  are  inside  a 
person's  body,  is  not  designed  to  qualify  the  power  to  carry  out,  or  have  carried  out, 
mere  visual  inspection  of  body  cavities  or  the  surface  of  a  person's  body.  (See  para- 
graphs 56(a)  and  (b)  and  section  72.) 

Subsection  (4)  is  included  for  clarity,  to  avoid  an  interpretation  that  an  object  in  the 
mouth  is  "inside  the  body"  and  therefore  that,  by  virtue  of  subsection  74(3),  probing  for 
and  removing  objects  concealed  in  the  mouth  must  be  carried  out  by  a  medical  practi- 
tioner. This  provision  enables  a  peace  officer  to  carry  out  such  probing  and  removal  in 
exigent  circumstances,  as  defined  in  section  71.  This  effectively  preserves  the  right, 
now  recognized  at  common  law,  of  peace  officers  to  prevent  attempts  to  conceal 
evidence  in  the  mouth  or  destroy  it  by  swallowing  it. 


information  75.     (1)  A  person  who  is  to  be  subjected  to  an  investiga- 

required  to  be  tive  procedure  carried  out  without  the  person's  consent  shall 

disclosed  ■ 

(a)  given  a  description  of  the  procedure,  an  explanation  of 
its  nature  and  the  reasons  for  its  being  carried  out;  and 

(b)  told  that  the  person  is  required  by  law  to  submit  to  the 
procedure  and  that  such  force  as  is  necessary  and  reason- 
able in  the  circumstances  may  be  used  to  carry  it  out. 
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Time  of  (2)  The  information  shall  be  provided  to  the  person  before 

disclosure  the  procedure  is  carried  out  or,  if  that  is  impracticable,  at  the 

first  reasonable  opportunity. 

Waiver  of  (3)  The  person  may  waive  the  requirement  set  out  in 

requirement  paragraph  (l)(a),  orally  or  in  writing. 

COMMENT 

Subsection  (1)  of  section  75  clearly  specifies  the  information  to  be  given  to  an 
intended  subject  before  any  investigative  procedure  is  carried  out  without  consent.  By 
ensuring  that  the  intended  subject  understands  what  is  about  to  be  done,  why,  and  what 
the  extent  of  his  or  her  legal  obligation  is,  it  helps  foster  both  compliance  with  the  law 
and  the  knowledge  that  the  law  is  not  operating  arbitrarily.  Although  subsection  (1) 
does  not  specify  who  must  provide  the  information,  it  would  necessarily  be  someone 


1 19.  This  power  is  most  frequently  used  in  drug  cases.  See  R.  v.  Brezack  (1949),  96  C.C.C.  97  (Ont.  C.A. 
Scott  v.  The  Queen  (1975).  24  C.C.C.  (2d)  261  (F.C.A.);  R.  v.  Collins,  supra,  note  31. 
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knowledgeable  about  the  things  referred  to  in  paragraphs  (a)  and  (/?).  While  a  peace 
officer  would  generally  be  the  person  required  to  fulfil  the  obligation  under  paragraph 
(b),  the  proper  person  to  make  disclosure  under  paragraph  (a)  will  vary  with  the  proce- 
dure. In  some  cases,  both  the  peace  officer  and  the  person  carrying  out  the  procedure 
may  have  to  participate  to  make  full  and  meaningful  disclosure. 

Subsection  (2)  is  an  addition  to  our  original  recommendation.  It  allows  for 
flexibility  in  the  timing  of  the  disclosure. 

As  indicated,  these  disclosure  requirements  generally  apply  before  any  investigative 
procedure  is  carried  out.  Additional  disclosure  to  the  subject  is  required  where  proce- 
dures are  conducted  under  warrant  (section  69)  and  where  consent  is  sought  (subsection 
73(2)). 

Subsection  (3)  sets  out  the  protections  that  may  only  be  waived  when  the  carrying 
out  of  the  procedure  does  not  depend  on  the  subject's  consent.  Such  waiver  is  not 
allowed  where  consent  to  the  procedure  is  sought.  This  ensures  the  voluntary  and 
informed  nature  of  any  consent. 


Manner  of  76.     (1)  An  investigative  procedure  shall  be  carried  out  in 

carrying  out  a  manner  that  respects  the  dignity  of  the  person  and  that,  hav- 

proce  ure  jng  regar(j  j0  the  nature  of  the  procedure  and  the  circum- 

stances, 

(a)  involves  as  little  discomfort  as  is  reasonably  practica- 
ble; and 

(b)  provides  as  much  privacy  as  is  reasonably  practicable. 
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Waiver  of  (2)  A  person  who  is  to  be  subjected  to  an  investigative  pro- 

requirements  cedure  may  waive  the  requirement  set  out  in  paragraph  (l)(a) 

or  (b),  orally  or  in  writing. 

COMMENT 

Section  76,  which  parallels  a  similar  rule  in  section  50,  is  designed  to  promote 
civility  in  the  treatment  of  persons  subjected  to  procedures  authorized  by  this  scheme. 
Requiring  consideration  of  the  nature  of  the  procedure  and  surrounding  circumstances 
is  a  pragmatic  recognition  of  the  realities  of  law  enforcement  and  provides  some  needed 
flexibility.  For  example,  while  it  would  be  preferable  for  procedures  that  require  expo- 
sure of  the  subject's  private  parts  to  be  carried  out  by  persons  of  the  same  sex  as  the 
subject,  this  may  prove  impossible  in  remote  areas  or  in  circumstances  where  time  is  of 
the  essence.  The  requirement  that  the  subject  be  caused  as  little  discomfort  as  is  reason- 
ably practicable  is  similarly  flexible.  The  degree  of  discomfort  must  vary  with  the 
nature  of  the  procedure  and  other  considerations,  such  as  the  extent  of  the  subject's 
co-operation. 

Section  76  also  embodies  a  fundamental  principle,  by  requiring  that  the  human  dig- 
nity of  the  subject  be  respected.  This  requirement  is  not  flexible.  In  practical  terms,  it 
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calls  for  simple  decency  and  courtesy,  and  would  prohibit  behaviour  that  is  calculated 
to  degrade  the  subject. 

Subsection  (2)  of  this  provision  is  largely  self-explanatory.  It  states  which  of  our 
statutory  protections  may  always  be  waived. 


Exemption  from 
criminal  liability 


77.  No  person  is  guilty  of  a  crime  by  reason  of  a  failure 
or  refusal  to  carry  out  an  investigative  procedure  with  respect 
to  another  person. 


COMMENT 

In  Report  25  (at  29  and  43),  we  expressed  the  view  that  legislation  governing  in- 
vestigative procedures  in  respect  of  the  person  should  provide  clearly  that  private 
citizens  are  not  obliged  to  conduct  or  assist  in  conducting  any  investigative  procedures. 
Conscription  of  private  citizens  into  the  field  of  criminal  investigation  would  be  an 
unjustified  infringement  of  their  individual  rights.  In  particular,  the  conscription  of 
physicians  into  such  activity  could  amount  to  an  unconscionable  intrusion  into  the 
special  relationship  between  doctor  and  patient. 

Section  77  implements  the  policy  of  Report  25  in  a  manner  consistent  with  the 
exemption  from  criminal  liability  of  medical  practitioners  and  technicians  who  refuse  to 
take  blood  samples  from  suspected  impaired  drivers.1"0 


DIVISION  II 
SCOPE  OF  POWER 


Visual  inspection 
and  power  to 
photograph 


78.  The  authority  to  inspect  visually  a  person's  body  cav- 
ities or  the  surface  of  a  person's  body  without  the  person's  con- 
sent includes  the  authority  to  take  a  photograph  of  any 
probative  evidence  revealed  by  the  inspection. 


COMMENT 

Under  this  scheme,  a  peace  officer  may  obtain  a  warrant  to  inspect  the  surface  or 
cavities  of  a  person's  body  visually  (see  paragraphs  (a)  and  (b)  of  section  56).  Non- 
consensual visual  inspection  may  be  accomplished  without  a  warrant  in  certain  circum- 
stances (e.g.,  incident  to  a  lawful  arrest)  that  are  more  fully  described  in  sections  71 
and  72  of  this  Part.  Section  78  allows  accurate  and  reliable  records  to  be  made  of 
things  discovered  in  the  course  of  an  inspection  which  appear  to  have  some  evidentiary 
value.  This  section,  for  purposes  of  accountability  and  to  ensure  that  the  best  and  most 
reliable  evidence  of  things  discovered  in  the  course  of  an  investigation  finds  its  way  to 


120.  See  Criminal  Code.  s.  257(1).  See  also  s.  119  and  the  accompanying  comment. 
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court,  allows  photographs  to  be  taken  in  limited  circumstances.  Under  the  section  no 
separate  authority  need  be  obtained  in  order  to  take  photographs  if  probative  evidence 
is  revealed.  However,  the  power  to  photograph  does  not  exist  if  no  probative  evidence 
is  discovered. 


Power  to  79.     (1)  A  peace  officer  may  have  anything  taken  or  ob- 

examine,  test  or  tained  in  the  course  of  carrying  out  an  investigative  procedure 

analy/e  examined,  tested  or  analyzed. 

Safeguarding  of  (2)  If  probative  evidence  is  revealed,  the  thing,  or  that  por- 

cvidence  tion  of  it  remaining  after  the  examination,  test  or  analysis,  shall 

be  safeguarded  so  as  to  preserve  it  for  use  in  subsequent 

proceedings. 

Application  of  (3)  This  section  does  not  apply  to  anything  seized  under 

section  this  Part  as  an  object  of  seizure. 

COMMENT 

A  number  of  the  procedures  authorized  in  this  scheme  (e.g.,  the  taking  of  prints, 
impressions,  photographs)  enable  physical  evidence  or  information  to  be  obtained  with- 
out physically  removing  anything  from  the  subject  of  the  procedure.  Other  procedures, 
however,  specifically  include  the  removal  of  something  for  examination  or  analysis  to 
determine  its  value  as  evidence.  Subsection  (  1  )  of  section  79  makes  it  clear,  in  both 
contexts,  that  the  responsible  peace  officer  need  not  delay  in  having  anything  taken  or 
obtained  examined,  tested  or  analyzed  to  determine  its  probative  value.  No  additional 
authorization  or  permission  is  required.  This  new  statutory  rule  reflects  the  present 
practice. 

Subsection  (2)  also  codifies  what,  no  doubt,  is  the  current  practice. 

It  is  not  intended  that  the  custody  or  "restoration"  procedures  of  Part  Six  (Disposi- 
tion of  Seized  Things)  apply  to  things  taken  or  obtained  by  peace  officers  under  this 
Part,  unless  they  have  been  seized  as  objects  of  seizure  (e.g.,  objects  seized  from  a 
body  under  paragraph  56(b)).  A  future  Part  of  this  Code,  regulating  disclosure  by  the 
prosecution,  will  establish  requirements  for  the  disclosure  of  the  results  of  the  testing  or 
analysis  conducted  under  this  Part,  while  a  further  Part  governing  the  judge  and  con- 
duct of  trial  will  contain  provisions  pertaining  to  the  release,  for  scientific  testing,  of 
samples  or  things  that  become  exhibits.  In  the  interest  of  developing  a  coherent  inte- 
grated scheme,  we  also  defer,  for  the  time  being,  questions  relating  to  the  return  or 
disposal  of  things  taken  under  this  Part,  and  to  the  maintenance  and  disposal  of  records 
relating  to  them. 

Where  this  Part  authorizes  the  seizure  of  an  object  of  seizure  in  the  course  of  car- 
rying out  an  investigative  procedure  (see  paragraph  56(b)),  subsection  (3)  stipulates  that 
the  disposition  of  that  thing  is  not  governed  by  this  section.  Rather,  it  is  governed  by 
the  provisions  of  Part  Six.  Nevertheless,  the  reporting  requirements  of  section  80  do 
apply.  Thus,  in  addition  to  the  investigative  procedure  report  required  by  section  80,  an 
inventory  and  a  post-seizure  report  under  Part  Six  must  also  be  prepared  and  filed. 
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DIVISION  III 
REPORT  OF  PROCEDURES  CARRIED  OUT 


Requirement  for 
and  contents  of 
report 


Additional 
contents  where 
procedure  carried 
out  in  exigent 
circumstances 


Additional 
contents  where 
procedure  carried 
out  incident  to 
arrest 


Additional 
contents  where 
all  authorized 
procedures  not 
carried  out 


80.  (1)  Where  an  investigative  procedure  has  been  car- 
ried out  pursuant  to  a  warrant,  section  71  (exigent  circum- 
stances) or  72  (incident  to  arrest),  or  where  anything  has  been 
taken  or  obtained  in  the  course  of  carrying  out  an  investigative 
procedure  with  a  person's  consent,  a  peace  officer  shall,  as 
soon  as  practicable,  complete  and  sign  a  report  that  discloses 

(a)  the  crime  under  investigation; 

(b)  the  person  who  was  subjected  to  the  procedure; 

(c)  the  procedure  that  was  carried  out  and  a  description  of 
anything  that  was  taken  or  obtained; 

(d)  the  time,  date  and  place  that  the  procedure  was  carried 
out; 

(e)  the  name  of  the  person  who  carried  out  the  procedure; 
and 

if)  the  name  of  the  peace  officer. 

(2)  Where  the  procedure  was  carried  out  pursuant  to  sec- 
tion 71  (exigent  circumstances),  the  report  shall  disclose,  in  ad- 
dition, the  grounds  for  the  peace  officer's  belief  that  carrying 
out  the  procedure  would  provide  probative  evidence  of  the 
person's  involvement  in  the  crime,  that  the  delay  involved  in 
obtaining  a  warrant  would  result  in  the  loss  or  destruction  of 
the  evidence  and  that  there  was  no  practicable  and  less 
intrusive  means  for  obtaining  the  evidence. 

Report  25,  rec.  7(1).  (2) 

(3)  Where  the  procedure  was  carried  out  pursuant  to  sec- 
tion 72  (incident  to  arrest),  the  report  shall  disclose,  in  addi- 
tion, the  grounds  for  the  peace  officer's  belief  that  carrying  out 
the  procedure  would  provide  probative  evidence  of  the  person's 
involvement  in  the  crime  and  that  there  was  no  practicable  and 
less  intrusive  means  for  obtaining  the  evidence. 

(4)  Where  the  procedure  was  carried  out  pursuant  to  a 
warrant  issued  for  more  than  one  investigative  procedure  and 
not  all  of  the  authorized  procedures  were  carried  out,  the 
report  shall  disclose,  in  addition,  the  reasons  why  each  of  the 
authorized  procedures  was  not  carried  out. 

Report  25.  rec.  7 


COMMENT 

The  purpose  of  this  section  is  to  ensure  accountability  and  to  facilitate  a  review  of 
the  legality  of  investigative  procedures  carried  out  under  this  Part. 
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Under  subsection  (  1  ),  a  report  must  be  completed  as  soon  as  practicable  after  an 
investigative  procedure  is  carried  out  without  consent  or  something  has  been  taken  or 
obtained.  The  matters  to  be  disclosed  under  paragraphs  (</)  through  (J)  are  self- 
explanatory.  The  matters  specified  in  subsections  80(2)  and  (3)  apply  where  no  warrant 
was  obtained.  They  are  designed  to  elicit  from  the  peace  officer,  after  the  fact,  the 
grounds  relied  on  as  justification  for  carrying  out  the  procedure,  and  for  proceeding 
without  a  warrant.  Thus,  a  peace  officer  is  required  to  justify  his  or  her  actions  regard- 
less of  whether  a  warrant  is  obtained  or  not.  Where  no  warrant  is  obtained,  the  officer 
must  also  justify  the  failure  to  obtain  a  warrant. 

The  requirements  of  subsections  (2)  and  (3)  are  self-explanatory.  Their  purpose  is 
to  ensure  accountability  and  the  maintenance  of  records  for  subsequent  review. 

Subsection  (4)  contains  a  requirement  similar  to  that  set  out  in  relation  to  unexe- 
cuted search  warrants  in  section  34.  The  rationale  for  that  provision  also  applies  here. 
The  reporting  requirements  in  relation  to  warrants  that  expire  without  any  procedures 
being  carried  out  are  set  out  in  section  67. 


Providing  copy  81.     The  peace  officer  shall,  as  soon  as  practicable, 

fil:ne      a  (a)  give  a  copy  of  the  report  to  the  person  who  was  sub- 

jected to  the  procedure;  and 

(b)  have  the  report  filed  with  the  clerk  of  the  court  for  the 
judicial  district  in  which  the  procedure  was  carried  out. 

Report  25,  rec.  7(3) 
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TESTING  PERSONS  FOR  IMPAIRMENT 
IN  THE  OPERATION  OF  VEHICLES 
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INTRODUCTORY  COMMENTS 

This  Part  regulates  one  aspect  of  the  broader  category  of  investigative  procedures 
in  respect  of  the  person:  the  obtaining  and  testing  of  breath  and  blood  samples  to  detect 
impairment  in  the  operation  of  vehicles.  While  preserving  and  consolidating  much  of 
the  present  law,  this  Part  also  simplifies  the  law  and  puts  in  statutory  form  a  number  of 
important  reforms  previously  recommended  by  us. 

Recommendation  10(5)  of  our  proposed  Code  of  Substantive  Criminal  Law  (Report 
31)  retains  the  current  Criminal  Code  offences  of  operating  or  having  care  and  control 
of  a  motor  vehicle  while  impaired  by  alcohol  or  a  drug  (paragraph  253(a)),  and  operat- 
ing or  having  care  and  control  of  a  motor  vehicle  while  having  more  than  80  milli- 
grams of  alcohol  in  100  millilitres  of  blood  (paragraph  253(/?)).  The  present  offence  of 
failing  or  refusing  to  comply  with  a  request  by  a  peace  officer  to  provide  either  breath 
or  blood  samples  for  analysis  to  determine  the  concentration  of  alcohol  in  the  blood  is 
also  continued. I2'  However,  the  offences  of  failing  or  refusing  to  provide  a  breath  sam- 
ple for  a  "roadside"  test  by  an  "approved  screening  device"  and  failing  to  accompany 
a  peace  officer  to  enable  such  a  breath  sample  to  be  taken,  now  found  in  subsection 
254(5)  of  the  Criminal  Code,  are  deleted.'" 

The  law  governing  the  procedure  for  investigation  and  proof  of  alcohol-  and  drug- 
related  driving  offences  is  unnecessarily  complex.  It  is  the  product  of  fragmentary  re- 
sponses to  scientific  advances  in  the  area  as  well  as  to  hardening  public  attitudes 
demanding  more  effective  detection  and  prosecution  of  offenders.  Some  provisions,  we 
believe,  have  become  virtually  unreadable.  Section  258  of  the  Criminal  Code,  which 
incorporates  amendments  supplementing  breath  test  provisions  along  with  complicated 
conditions  for  drawing  evidentiary  presumptions  and  permitting  the  admission  of  certif- 
icate evidence  in  relation  to  blood  tests,  is  a  good  example.  Provisions  such  as  this 
convinced  us  that  even  where  the  basic  goals  of  the  present  law  ought  to  be  pursued, 
some  rewriting  of  the  present  Criminal  Code  is  necessary  simply  to  achieve  clarity. 

Changing  public  attitudes  toward  alcohol-  and  drug-related  driving  offences  have 
been  reflected  in  the  decisions  of  higher  courts.  In  one  recent  decision,  the  Supreme 
Court  of  Canada  held  that  a  random  spot-check  procedure  authorized  by  statute,  al- 
though amounting  to  an  "arbitrary  detention"  in  violation  of  section  9  of  the  Charter, 
was  justified  as  a  "reasonable  limit"  within  the  meaning  of  section  1  of  the  Charter.  In 
the  view  of  the  Court,  the  legislative  objective  of  the  "limitation"  (the  detection  and 
deterrence  of  driving  offences  involving  alcohol  or  drugs)  was,  in  effect,  of  sufficient 
"pressing  and  substantial  concern"  to  justify  overriding  the  constitutional  right.  The 
nature  and  degree  of  the  intrusion  represented  by  a  totally  random  stop  was  proportion- 
ate to  the  purpose  to  be  served. 

The  legislative  objectives  identified  by  the  Supreme  Court  were  recognized  in  the 
reform  proposals  set  out  in  our  1983  Report,  Investigative  Tests:  Alcohol,  Drugs  and 


121.  Report  31,  rec.  10(6)  at  69. 

122.  Ibid.,  comment  at  69-70. 

123.  R.  v.  Hufsky,  [1988]  1  S.C.R.  621  at  634-637. 
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Driving  Offences.  Those  proposals,  which  form  the  basis  of  this  Part,  were  designed  to 
counter  perceived  impediments  to  the  successful  prosecution  of  offences  involving 
drinking  and  driving.124  They  also  reflected  the  need  to  ensure  that  any  legislative  in- 
fringement of  constitutional  rights  was  reasonable,125  and  that  any  increased  intrusion 
into  privacy  or  personal  integrity  authorized  by  changes  to  the  law  (as  it  then  stood) 
was  balanced  by  provisions  that  guaranteed,  to  the  greatest  degree  possible,  both  the 
accuracy  of  the  evidence  obtained  and  the  health  and  safety  of  the  individual.12' 

Except  as  noted  below,  the  provisions  of  this  Part  continue  the  general  approach  of 
the  present  law.  The  provisions,  central  to  this  Part,  allowing  peace  officers  to  obtain 
breath  or  blood  samples,  may  be  summarized  as  follows. 

1 .  A  peace  officer  may  request  a  person  who  is  operating  or  has  the  care  or  con- 
trol of  a  vehicle  to  give  breath  samples  for  analysis  by  a  preliminary  breath 
testing  device.  The  officer  need  only  reasonably  suspect  that  the  person  has 
alcohol  in  his  or  her  blood  to  make  this  request.  The  preliminary  breath  testing 
device  does  not  measure  the  amount  of  alcohol  in  the  subject's  blood:  it  indi- 
cates whether  alcohol  is  present  in  an  amount  that  appears  to  go  beyond  per- 
missible limits,  thus  indicating  whether  further  testing  is  necessary.  It  will  no 
longer  be  a  crime  not  to  comply  with  this  request,  or  not  to  accompany  the 
officer  for  the  purposes  of  the  test.  "  Rather,  upon  failure  or  refusal,  the  per- 
son may  be  arrested  and  taken  to  a  place  where  a  breath  analysis  instrument 
(commonly  known  as  a  breathalyser,  but  designated  in  the  Criminal  Code  only 
as  an  "approved  instrument")  is  available.  Failure  or  refusal  to  provide  samples 
for  this  device  will  be  a  crime  under  section  59  of  our  proposed  Criminal 
Code.  In  order  to  encourage  compliance  with  these  provisions  and  better  en- 
sure that  citizens  are  aware  of  their  rights,  the  person  must  be  warned,  at  each 
stage,  of  the  consequences  of  refusal. 

2.  A  peace  officer  who  reasonably  believes  that  a  person,  at  any  time  within  the 
previous  two  hours,  has  committed  an  alcohol-related  crime  under  section  58 
of  our  proposed  Criminal  Code1"*  may  bypass  the  preliminary  screening  proce- 
dure. Instead,  the  person  may  be  immediately  requested  to  go  with  the  officer 
to  a  place  where  breath  samples  may  be  taken  for  analysis  by  a  breath  analysis 
instrument.  Where  the  officer  believes  obtaining  breath  samples  would  be  im- 
practicable because  of  any  physical  condition  of  the  person,  the  person  may  be 


124.  Report  21  at  1.  Specifically  cited  was  the  prohibition  of  compulsory  blood  tests  contained  in  what  was 
then  s.  237(2)  of  the  Criminal  Code. 

125.  R.  v.  Oakes,  [1986]  1  S.C.R.  103;  R.  v.  Edwards  Books  and  Art  Ltd.,  [1986]  2  S.C.R.  713,  per  Dickson, 

C.J.  at  768-769.  "Limits"  are  "reasonable"  if  rationally  connected  to  the  objectives  sought  to  be  attained, 
impair  constitutionally  guaranteed  rights  as  little  as  possible  and  do  not  so  severely  trench  on  individual 
rights  as  to  outweigh  the  legislative  objectives. 

126.  Report  21  at  17. 

127.  The  present  offences  are  set  out  in  s.  254(5)  of  the  Criminal  Code.  Refusing  to  accompany  the  officer 
is  one  mode  of  committing  the  offence  of  refusing  to  comply  with  a  demand  under  s.  254.  See  R.  v. 
MacNeil(\91&),  41  C.C.C.  (2d)  46  (Ont.  C.A.). 

128.  These,  in  essence,  are  the  crimes  of  operating  or  having  the  care  or  control  of  a  vehicle  with  ability 
impaired  or  with  more  than  80  milligrams  of  alcohol  in  100  millilitres  of  blood. 
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requested  to  go  with  the  officer  to  a  place  where  blood  samples  can  be  taken. 
At  this  stage,  the  officer  must  warn  the  person  that  failure  or  refusal  to  comply 
with  this  request  for  either  breath  or  blood  samples  may  cause  the  person  to  be 
arrested  and  taken  to  an  appropriate  place  for  obtaining  the  relevant  samples. 
Once  the  person  is  taken  there,  the  officer  may  request  the  person  to  provide 
breath  or  blood  samples  and  must  warn  the  person  that  failure  or  refusal  to 
comply  with  this  request  is  a  crime  under  section  59  of  our  proposed  Criminal 
Code.  Once  again,  whenever  the  police  make  requests  of  this  nature,  they  are 
also  required  to  issue  clear  warnings  as  to  the  consequences  of  a  failure  to 
comply. 

3.  A  peace  officer  may  apply  to  a  justice  (either  in  person  or,  where  circum- 
stances make  a  personal  appearance  impracticable,  by  telephone  or  other 
means  of  telecommunication)  for  a  warrant  to  take  samples  of  a  person's 
blood.  The  grounds  justifying  the  issuance  of  a  warrant  are  essentially  those 
set  out  in  section  256  of  the  current  Criminal  Code.  The  justice  may  issue  the 
warrant  if  satisfied  that  it  is  reasonable  to  believe:  (1)  that  the  person,  within 
the  preceding  two  hours,  has  committed  an  alcohol-related  crime  under  our 
proposed  Criminal  Code  section  58  and  was  involved  in  an  accident  resulting 
in  the  death  of,  or  bodily  harm  to,  any  person;  and  (2)  that  a  doctor  is  of  the 
opinion  that  the  person  is  unable  to  consent  to  having  blood  samples  taken,  by 
reason  of  any  physical  or  mental  condition  resulting  from  the  consumption  of 
alcohol  or  the  accident,  and  that  taking  the  samples  will  not  endanger  the 
person's  life  or  health. 

Because  the  taking  of  blood  samples  represents  a  more  serious  intrusion  than  the 
taking  of  breath  samples,  and  may  entail  some  risks  to  health  or  life,  the  provisions  of 
this  Part  relating  to  the  taking  of  blood  samples  contain  a  number  of  special  safeguards. 
No  more  than  two  blood  samples  may  be  taken.  A  doctor  must  supervise  the  taking  of 
the  samples,  and  must  be  satisfied  that  taking  the  samples  will  not  cause  danger  to  the 
person's  life  or  health.  No  criminal  liability  may  result  from  the  failure  or  refusal  of  a 
doctor,  or  of  a  technician  acting  under  a  doctor's  direction,  to  take  a  blood  sample. 
Moreover,  in  recognition  that  a  request  for  samples  —  whether  of  blood  or  breath  — 
may  in  itself  disrupt  the  treatment  of  injured  persons,  we  have  included  a  provision  that 
allows  for  the  medical  screening  of  requests  in  certain  circumstances. 

Other  provisions  in  this  Part:  establish  technical  procedures  and  requirements  relat- 
ing to  the  application  for,  and  issuance  of,  blood  sample  warrants  (these  are  similar  to 
those  governing  search  warrants  and  warrants  to  conduct  other  investigative  procedures 
in  respect  of  the  person);  enable  detained  persons  whose  breath  analyses  are  unfavour- 
able to  request  that  blood  samples  be  taken;  establish  procedures  for  having  blood  sam- 
ples released  for  independent  analysis;  and  allow  blood  samples  to  be  tested  for  the 
presence  of  drugs. 

Our  proposed  legislation  leaves  intact  the  general  thrust  of  the  present  Code  provis- 
ions governing  the  admissibility  of  breath  and  blood  analysis  results,  the  presumptions 
to  be  applied  to  the  results  and  the  use  in  evidence  of  certificates  prepared  by  analysts, 
technicians  or  doctors.  One  change  worth  noting,  however,  relates  to  the  number  of 
blood  samples  that  must  be  taken  and  analyzed  in  order  for  the  statutory  presumption 
now  contained  in  paragraph  258(1  )(d)  of  the  Code  to  apply.  To  improve  the  accused's 
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ability  to  "make  full  answer  and  defence," 
two. 


we  have  changed  that  number  from  one  to 


Also  worth  noting  in  Part  Four  is  the  absence  of  an  equivalent  to  subsection  258(3) 
of  the  Criminal  Code.  That  provision  makes  admissible  in  certain  proceedings,  and  al- 
lows an  adverse  inference  to  be  drawn  from,  evidence  that  an  accused  has  unreasonably 
failed  to  provide  breath  or  blood  samples.  It  is  our  view  that  the  admissibility  and  effect 
of  such  evidence  should  be  a  matter  for  the  ordinary  rules  of  evidence.  If,  in  the  cir- 
cumstances, the  fact  of  a  failure  or  refusal  to  provide  a  blood  sample  is  relevant  in 
proving  "consciousness  of  guilt,"  it  should  be  admitted  into  evidence  and  given  the 
weight  it  deserves;  if  not,  there  is  no  good  reason  in  logic  or  policy  to  continue  to  make 
this  fact  artificially  admissible  while  asserting  that  an  adverse  inference  of  guilt  need 
not  necessarily  be  drawn  from  it."" 


CHAPTER  I 
INTERPRETATION 


Definitions 

"analyst" 

(analyste) 

"breath  analysis 
instrument" 
(analyseur 
d'haleine) 


"container 

(contenant) 


"operate" 

(conduire) 


82,      In  this  Part, 

"analyst"  means  a  person  designated  by  the  Attorney  General 
as  an  analyst  for  the  purposes  of  this  Part; 

"breath  analysis  instrument"  means  an  instrument  designed  to 
receive  and  analyze  a  sample  of  a  person's  breath  in  order 
to  measure  the  concentration  of  alcohol  in  the  person's 
blood,  and  of  a  kind  approved  as  suitable  for  the  purposes 
of  this  Part  by  order  of  the  Attorney  General  of  Canada; 

"container"  means 

(a)  in  respect  of  breath  samples,  a  container  designed  to 
receive  a  sample  of  a  person's  breath  for  analysis,  and  of  a 
kind  approved  as  suitable  for  the  purposes  of  this  Part  by 
order  of  the  Attorney  General  of  Canada,  and 

(b)  in  respect  of  blood  samples,  a  container  designed  to  re- 
ceive a  sample  of  a  person's  blood  for  analysis,  and  of  a 
kind  approved  as  suitable  for  the  purposes  of  this  Part  by 
order  of  the  Attorney  General  of  Canada; 

"operate"  includes,  in  respect  of  a  vessel  or  an  aircraft,  navi- 
gate; 


129.  Criminal  Code,  s.  650(3)  in  relation  to  indictable  offences.  See  subsection  802(1)  where  the  right  to  a 
"full  answer  and  defence"  in  summary  convictions  is  set  out. 

130.  See  R  v.  Mackenzie  (1984).  6  C.C.C.  (3d)  86  (Aha.  Q.B.);  /?.  v.  Van  Den  Elzen  (  1984).  10  C.C.C.  (3d) 
532  (B.C.C.A.). 
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"preliminary  "preliminary  breath  testing  device"  means  a  device  designed  to 

breath  testing  ascertain  the  presence  of  alcohol  in  a  person's  blood,  and  of 

evice  a  kind  approved  as  suitable  for  the  purposes  of  this  Part  by 

order  of  the  Attorney  General  of  Canada; 

"technician"  "technician"  means 

(a)  in  respect  of  breath  samples,  a  person  designated  by 
the  Attorney  General  as  being  qualified  to  operate  a  breath 
analysis  instrument,  and 

{b)  in  respect  of  blood  samples,  a  person  or  member  of  a 
class  of  persons  designated  by  the  Attorney  General  as 
being  qualified  to  take  a  sample  of  a  person's  blood  for  the 
purposes  of  this  Part; 

"vehicle"  "vehicle"  means  a  motor  vehicle,  train,  vessel  or  aircraft,  but 

(véhicule)  does  no(  include  anything  driven  by,  propelled  by  or  drawn 

by  means  of  muscular  power. 

Criminal  Code,  ss.  2,  214,  254(1) 

COMMENT 

Existing  definitions  in  the  Criminal  Code  have  been  adapted  to  this  scheme.  Sec- 
tion 82  incorporates  the  definitions  "operate"  and  "vehicle"  set  out  in  section  56  of  our 
proposed  Criminal  Code.1  '  It  also  incorporates  definitions  now  found  in  section  2  and 
subsection  254(  1  )  of  the  Criminal  Code. 

In  most  cases,  the  basic  meanings  of  the  defined  terms  have  not  been  changed.  The 
definition  "analyst"  is  essentially  unchanged.  The  definition  "breath  analysis  instru- 
ment" is  largely  the  same  as  that  for  the  current  term  "approved  instrument";  the 
change  in  terminology  is  simply  an  attempt  to  identify  more  clearly  the  function  of  the 
instrument.  The  term  "container"  replaces  "approved  container,"  but  the  substance  of 
the  definition  is  unaltered.  "Operate"  is  defined  as  it  is  in  section  56  of  our  proposed 
Code,  and  is  derived  from  paragraph  (c)  of  the  definition  set  out  in  what  is  now  section 
214  of  the  Criminal  Code.  "Preliminary  breath  testing  device"  replaces  "approved 
screening  device"  (the  former  is  a  descriptive  term  that  better  conveys  the  function  of 
the  instrument),  but  the  definition  remains  essentially  the  same.  The  same  is  true  for 
"technician"  which  replaces  "qualified  technician."  The  definition  "vehicle"  (a  term  that 
replaces  "motor  vehicle")  repeats  the  definition  set  out  in  section  56  of  our  proposed 
Code.  This  definition  furthers  our  intention,  expressed  in  Recommendation  10(5)  of  Re- 
port 31,  to  make  the  substantive  Code's  impaired  driving  provision  and  the  provision 
on  driving  while  having  more  than  80  milligrams  of  alcohol  in  100  millilitres  of  blood 
applicable  where  any  "means  of  transportation  (other  than  one  humanly  powered  [such 
as  a  bicycle])  .  .  ."  is  involved. 


131.  Report  31.  Appendix  B  at  188.  We  note  recent  amendments  to  the  definitions  "operate"  and  "motor 
vehicle."  See  the  Railway  Safety  Act,  S.C.  1988,  c.  40.  ss.  55(1),  56.  Some  or  all  of  these  changes  may 
be  incorporated  into  this  Code  after  further  study. 
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CHAPTER  II 
PRELIMINARY  BREATH  TESTS 


Request  for  83.     (1)  Where  a  peace  officer  reasonably  suspects  that 

preliminary  there  is  alcohol  in  the  body  of  a  person  who  is  operating  or  has 

>reat   sampe  jne  cafe  ()r  conjro|  0f  a  vehicle,  the  peace  officer  may  request 

that  the  person 

(a)  provide,  as  soon  as  practicable,  such  a  breath  sample 
as  the  peace  officer  considers  necessary  to  enable  a  proper 
analysis  to  be  made  with  a  preliminary  breath  testing 
device;  and 

(b)  if  necessary,  accompany  the  peace  officer  for  the 
purpose  of  enabling  the  breath  sample  to  be  taken. 

Warning  (2)  When  making  the  request,  the  peace  officer  shall  warn 

the  person  that,  in  case  of  failure  or  refusal  to  comply,  the  of- 
ficer may  arrest  the  person  and  convey  the  person  to  a  site 
where  a  breath  analysis  instrument  is  available. 

Criminal  Code,  s.  254(2),  (5) 

COMMENT 

This  section  largely  retains  subsection  254(2)  of  the  present  Criminal  Code.  The 
term  "request"  has  been  substituted  for  "demand,"  as  it  more  accurately  conveys  the 
initial  approach  that  we  believe  peace  officers  should  employ  to  secure  the  co-operation 
of  the  motoring  public.  As  is  currently  the  case  with  a  demand,  however,  a  request 
made  under  this  Part  has  a  mandatory  character;  the  consequences  of  non-compliance 
are  alluded  to  in  subsection  (2)  and  are  elaborated  upon  in  later  provisions  of  this  Part. 

The  threshold  for  permitting  a  peace  officer  to  request  a  breath  sample  for  a  "road- 
side" preliminary  breath  testing  device  continues  to  be  a  reasonable  suspicion  that  there 
is  alcohol  in  the  body  of  a  person  operating  or  having  care  or  control  of  a  vehicle.  The 
Criminal  Code  term  "forthwith,"  which  tells  how  soon  the  person  must  comply  with  the 
request,  is  replaced  by  the  expression  "as  soon  as  practicable";  this  change  takes 
account  of  case  law  holding  that  "forthwith"  means  "as  quickly  as  possible,"  not 
"immediately."1^ 

Our  proposed  legislation,  unlike  subsection  254(5)  of  the  current  Criminal  Code, 
does  not  make  it  a  crime  to  fail  or  refuse  to  comply  with  a  demand  to  give  a  breath 
sample  for  a  preliminary  breath  testing  device.  As  our  forthcoming  provisions  on  arrest 
will  make  clear,  failure  or  refusal  provides  grounds  for  arrest  and  for  conveyance  of  the 
person  to  a  place  where  a  breath  analysis  instrument  is  available.  Subsection  (2) 


132.  See  R.  v.  Seo  (1986).  25  C.C.C.  (3d)  385  at  409  (Ont.  C.A.).  and  also  the  remarks  of  Le  Dain.  J.,  in  R. 
v.  Thomsen,  1 1988]  1  S.C.R.  640. 
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provides  that  this  new  consequence  must  be  explained  by  the  officer  when  making  the 
request. 

The  procedural  changes  in  this  Part  (and  in  our  forthcoming  arrest  provisions)  deal- 
ing with  those  who  do  not  provide  breath  samples  for  "roadside  screening"  comple- 
ment, and  are  explained  by,  the  comment  accompanying  Recommendation  10(6)  of 
Report  31.  The  present  law  requires  the  courts  to  choose  between  accommodating  the 
conferring  of  Charter  rights  (which  may  render  it  impossible  to  conduct  roadside 
screening  effectively)  and  refusing  to  accord  these  rights  (which  makes  criminal  convic- 
tion possible  in  circumstances  where  an  individual  under  detention  has  been  denied  the 
right  to  counsel).134  The  Supreme  Court  of  Canada  has  effectively  chosen  the  latter  op- 
tion. In  a  recent  case,  it  held  that  limiting  the  right  to  counsel  at  the  roadside  screening 
stage  was  reasonable  under  the  Charter.  It  also  emphasized,  however,  that  the  means 
chosen  to  promote  a  legislative  objective  important  enough  to  warrant  overriding  a  con- 
stitutional right  had  to  be  proportional  to  that  objective.  In  our  view,  the  objectives 
of  roadside  screening  and  the  detection  and  deterrence  of  impaired  driving  can  be  as 
effectively  achieved  with  less  drastic  effects  on  individual  rights  than  is  now  the  case. 
Under  sections  83  and  84  of  our  legislation,  the  authorities  retain  all  necessary  powers 
to  stop  and  test  suspected  drinking  drivers.  However,  the  method  now  used  to  enforce 
submission  to  the  less  accurate  preliminary  screening  procedure  (exposing  to  criminal 
liability  roadside  detainees  who  are  denied  the  right  to  counsel)  is  eliminated.1  7 


CHAPTER  III 

REQUEST  FOR  SAMPLES 

FOR  BLOOD-ALCOHOL  ANALYSIS 


DIVISION  I 

REFUSAL  TO  PROVIDE  PRELIMINARY 

BREATH  SAMPLE 


Request  for  84.     Where  a  person  has  been  arrested  for  failure  or  re- 

breath  samples  fusal  to  provide  a  breath  sample  for  a  preliminary  breath  test- 

ing device  or  to  accompany  a  peace  officer  for  the  purpose  of 
enabling  the  breath  sample  to  be  taken,  a  peace  officer  may 
request  that  the  person  provide,  as  soon  as  practicable,  such 
breath  samples  as  a  technician  considers  necessary  to  enable  a 
proper  analysis  to  be  made  with  a  breath  analysis  instrument. 


133.  Report  31  at  69-70.  See  R.  v.  Thomsen,  supra,  note  132. 

134.  See  S.A.  Cohen.  "Roadside  Detentions"  (1986),  51  C.R.  (3d)  34  at  41. 

135.  R.  v.  Thomsen,  supra,  note  132. 

1 36.  Ibid,  at  653-654. 

137.  See  R.  v.  Thercns,  [1985]  1  S.C.R.  613. 
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COMMENT 

Under  the  present  law,  if  a  person  fails  or  refuses,  without  reasonable  excuse,  to 
provide  a  breath  sample  for  an  "approved  screening  device,"  he  or  she  commits  a 
crime.  The  range  of  minimum  punishments  for  this  crime  is  set  out  in  Criminal  Code 
subsection  255(1).  It  is  the  same  generally  as  that  which  applies  to  a  conviction  for  the 
crimes  of  driving  while  impaired  and  driving  while  having  more  than  80  milligrams  of 
alcohol  in  100  millilitres  of  blood. 

In  effect,  the  legislative  history  of  the  crimes  of  drunk  driving  shows  that  Parlia- 
ment, in  an  attempt  to  deal  harshly  with  this  harmful  activity,  has  increased  the  scope 
of  criminal  liability.  First,  there  is  the  crime  of  impaired  driving.  Second,  there  is  a  kind 
of  deemed  impairment  crime,  that  of  driving  while  having  more  than  80  milligrams  of 
alcohol  in  100  millilitres  of  blood.  Third,  there  is  the  crime  of  refusal  to  provide  breath 
or  blood  samples.  As  regards  breath  samples,  it  covers  not  only  a  failure  to  provide 
breath  samples  for  a  breathalyser,  but  also  failure  to  provide  a  breath  sample  for  a 
roadside  screening  device. 

Although  this  legislation  is  by  now  familiar  to  police  officers,  lawyers  and  judges, 
in  our  view  it  contains  serious  defects,  defects  of  a  kind  that  may  be  easily  rectified 
without  disrupting  a  vigorous  law  enforcement  policy.  A  breathalyser  can  accurately 
measure  the  amount  of  alcohol  in  a  person's  blood.  An  "approved  screening  device" 
cannot.  Hence  it  is  used  preliminary  to  a  breathalyser,  not  in  place  of  one.  Imposing 
criminal  liability  for  a  refusal  to  provide  a  breath  sample  into  a  roadside  screening  de- 
vice extends  the  ambit  of  criminal  liability  forward  in  time  to  an  event  which  merely 
assists  a  police  officer  in  determining  whether  he  or  she  should  request  that  a  person 
provide  clear  evidence  of  guilt  against  himself  or  herself  by  blowing  into  a 
breathalyser.  This  approach  fails  to  give  due  weight  to  the  fundamental  principle  of 
restraint  in  the  use  of  the  criminal  law.  In  our  view,  the  law  should  use  alternative 
methods  which  help  police  investigate  such  crimes  without  over-extending  the  reach  of 
the  criminal  law. 

This  section  creates  such  an  alternative  method.  If  a  person  fails  to  provide  a 
breath  sample  into  a  preliminary  breath  testing  device,  the  police  officer  has  the  author- 
ity to  request  that  the  person  provide  breath  samples  for  a  breathalyser.  Any  criminal 
liability  for  failure  to  provide  a  breath  sample  arises  only  from  failure  to  provide  breath 
samples  into  a  breathalyser. 


DIVISION  II 
COMMISSION  OF  ALCOHOL-RELATED  CRIME 


Request  for  85.     (1)   Where  a  peace  officer  believes  on  reasonable 

breath  samples  grounds  that  a  person,  at  any  time  within  the  preceding  two 

hours,  has  committed  an  alcohol-related  crime  under  section  58 
(operation  of  vehicle  while  impaired)  of  the  proposed  Criminal 
Code  (LRC),  the  peace  officer  may,  as  soon  as  practicable, 
request  that  the  person 
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(a)  provide,  as  soon  as  practicable,  such  breath  samples  as 
a  technician  considers  necessary  to  enable  a  proper  analy- 
sis to  be  made  with  a  breath  analysis  instrument;  and 

(b)  if  necessary,  accompany  the  peace  officer  for  the  pur- 
pose of  enabling  the  breath  samples  to  be  taken. 

Warning  (2)  When  making  a  request  that  the  person  accompany  the 

peace  officer,  the  peace  officer  shall  warn  the  person  that  in 
case  of  failure  or  refusal  to  comply,  the  officer  may  arrest  the 
person  and  convey  the  person  to  a  site  where  a  breath  analysis 
instrument  is  available. 

Report  21.  recs.  1.  8 
Criminal  Code,  s.  254(3)(a) 

COMMENT 

Subsection  (1)  of  this  provision  continues  subsection  254(3)  of  the  present  Crimi- 
nal Code.  It  sets  out  the  second  situation  in  which  a  peace  officer  is  justified  in  making 
a  request  for  breath  samples  for  analysis  by  a  "breath  analysis  instrument."  Satisfaction 
of  the  threshold  test  in  subsection  (1)  justifies  the  making  of  the  request  and  dispenses 
with  any  need  for  a  prior  request  or  test  involving  a  preliminary  screening  device. 

The  person,  who  will  be  under  detention  at  this  point,  has  a  right  to  consult  with 
counsel  and  to  be  told  of  that  right  before  complying  with  the  request.  Since  the  person 
in  jeopardy  has  access  to  legal  advice,  making  it  a  crime  to  fail  or  refuse  unreasonably 
to  comply  with  a  request  is  justified. 


Request  for  86.     (1)    If  the  peace  officer  believes  on  reasonable 

blood  samples  grounds  that,  because  of  any  physical  condition  of  the  person, 

it  would  be  impracticable  to  obtain  breath  samples  from  the 
person  or  the  person  would  be  incapable  of  providing  breath 
samples,  the  peace  officer  may,  as  soon  as  practicable,  request 
that  the  person 

(a)  submit,  as  soon  as  practicable,  to  having  blood  samples 
taken  for  the  purpose  of  determining  the  concentration  of 
alcohol  in  the  person's  blood;  and 

(b)  if  necessary,  accompany  the  peace  officer  for  the  pur- 
pose of  enabling  the  blood  samples  to  be  taken. 

Warning  (2)  When  making  a  request  that  the  person  accompany  the 

peace  officer,  the  peace  officer  shall  warn  the  person  that,  in 
case  of  failure  or  refusal  to  comply,  the  officer  may  arrest  the 
person  and  convey  the  person  to  a  site  where  blood  samples 
can  be  taken. 

Report  21.  recs.  3,  8 
Criminal  Code.  s.  254(3)(i) 


138.  Ibid. 
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COMMENT 

Subsection  (1)  of  this  section  codifies  most  of  what  the  present  law  now  addresses 
in  paragraph  254(3)(6)  of  the  Criminal  Code.  It  must  be  read  in  the  light  of  subsection 
103(1)  below,  which  (unlike  the  current  Code)  limits  the  number  of  blood  samples  that 
may  be  requested  to  two. 

Subsection  (2)  obliges  the  officer  to  provide  a  warning  similar  to  that  which  must 
be  given  under  subsection  85(2)  when  requesting  breath  samples. 


DIVISION  III 
WARNING  REGARDING  REFUSAL 


Warning 


87.  When  making  a  request  for  breath  samples  or  blood 
samples,  the  peace  officer  shall  warn  the  person  that  it  is  a 
crime  under  section  59  (failure  or  refusal  to  provide  breath 
sample)  of  the  proposed  Criminal  Code  (LRC)  to  fail  or  refuse, 
without  a  reasonable  excuse,  to  comply  with  the  request. 

Report  21.  rec.  8 


COMMENT 

This  section  is  designed  to  ensure  that  persons  to  whom  requests  are  made  under 
section  84,  85  or  86  {i.e.,  after  arrest  and  transportation  to  a  place  where  the  samples 
can  be  taken)  are  made  aware  of  their  legal  obligation  to  comply.  The  giving  of  a 
warning  in  these  circumstances  reflects  prevailing  police  practice  in  Canada. 


DIVISION  IV 
RESTRICTION  ON  REQUEST  FOR  SAMPLES 


Request  not 
prejudicial  to 
medical  treatment 


88.  A  peace  officer  may  not  request  that  a  person  who 
has  been  admitted  to  hospital  or  is  undergoing  emergency  med- 
ical treatment  provide  breath  samples  or  submit  to  having 
blood  samples  taken  unless  the  attending  medical  practitioner 
is  of  the  opinion  that  making  the  request  and  taking  the  sam- 
ples would  not  be  prejudicial  to  the  person's  proper  care  or 
treatment. 

Report  21,  rec.  5 


COMMENT 

This  section  makes  it  clear  that  if  a  person  has  been  admitted  to  hospital  or  is 
undergoing  emergency  medical  treatment,  the  protection  of  the  health  and  safety  of  the 
patient  is  to  be  given  priority  over  the  peace  officer's  ability  to  request  that  the  person 
give  breath  or  blood  samples.  Although  subsection  254(4),  subparagraph  256(  1  )(b){\\) 


93 


and  subsection  256(4)  of  the  Criminal  Code  now  provide  some  protection  to  the  patient 
where  blood  samples  are  sought,  we  do  not  believe  they  go  far  enough.  The  Code  pro- 
visions apply  to  the  taking  of  blood  samples  but  provide  no  mechanism  for  the  screen- 
ing of  requests.  Since  the  making  of  a  request  (whether  for  breath  or  blood  samples) 
can  be  disruptive  and  adversely  affect  the  well-being  of  the  patient,  this  section  limits 
the  authorities'  contact  with  the  patient  for  this  purpose. 


DIVISION  V 

REQUEST  FOR  BLOOD  SAMPLES  AFTER  DISCLOSURE 

OF  BREATH  ANALYSES  RESULTS 


Disclosure  of 
results 


Request  for 
blood  samples 


89.  (1)  As  soon  as  practicable  after  the  results  of  breath 
analyses  are  known,  a  peace  officer  shall  tell  the  person  who 
provided  the  breath  samples  the  results. 

(2)  A  person  who  is  detained  in  custody  may,  after  being 
told  the  results  of  the  breath  analyses,  request  that  blood  sam- 
ples be  taken  and,  if  a  request  is  made,  a  peace  officer  shall 
arrange  for  the  samples  to  be  taken. 

Report  21.  recs.  9.  10 


COMMENT 

The  analysis  of  blood  to  determine  blood-alcohol  concentrations  in  the  body  is 
recognized  as  more  accurate  than  analysis  of  breath.  Section  89  is  a  new  provision 
designed  to  facilitate  access  by  detained  persons  to  the  more  accurate  procedure. 

The  key  to  providing  this  access  lies  in  ensuring  that  all  persons  who  provide 
breath  samples  for  a  "breath  analysis  instrument"  are  promptly  advised  of  the  analysis 
results.  This  requirement,  now  imposed  clearly  by  subsection  (  1  ),  causes  no  administra- 
tive difficulties,  since  a  breath  analysis  result  is  known  virtually  as  soon  as  the  sample 
is  taken.  Persons  who  learn  that  they  have  failed  a  breath  test  and  are  then  released 
have  the  ability  to  make  their  own  arrangements  for  blood  tests.  If  they  have  spoken  to 
a  lawyer,  they  may  be  advised  to  undergo  a  blood  test.  Subsection  (2)  simply  seeks  to 
ensure  that  detained  persons,  who  may  also  wish  to  have  blood  tests  done,  have  equal 
access  to  the  more  accurate  procedure. 

A  majority  of  the  Commission  is  of  the  view  that  the  provisions  that  generally 
apply  to  blood  samples  given  at  the  request  of  officers  should  also  apply  to  samples 
taken  following  a  request  made  under  this  section.  By  this  approach,  no  privilege  would 
arise  in  relation  to  the  samples  or  analysis  results.  The  samples  should  thus  remain  in 
the  custody  of  the  authorities  and  be  safeguarded  by  them  in  the  same  manner  as  any 


139.  See  P.  Harding  and  P.H.  Field.  "Breathalyser  Accuracy  in  Actual  Law  Enforcement  Practice:  A  Com- 
parison of  Blood-  and  Breath-Alcohol  Results  in  Wisconsin  Drivers'"  (1987)  32  Journal  of  Forensic 
Sciences  1235. 
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blood  samples  taken  under  this  Part  would  be  safeguarded.  The  provisions  of  Chapter 
V  incorporate  the  majority  view  and  are,  by  section  101,  specifically  made  applicable 
to  samples  taken  under  subsection  89(2). 

A  minority  of  the  Commission  takes  a  different  view.  Since  the  purpose  of  this 
section  is  to  put  the  detained  person  in  the  same  position  as  the  person  who  has  been 
released,  it  believes  that  the  results  of  any  analysis  of  blood  samples  taken  following  a 
request  made  under  this  section  and  provided  to  the  detained  person  should  be  consid- 
ered the  privileged  property  of  that  person.  The  authorities,  therefore,  should  not  be 
able  to  have  access  to  the  results  of  the  analysis  of  "their  half  of  a  person's  sample 
unless  the  person  gives  notice  of  an  intention  to  adduce  the  analysis  results  at  trial.  This 
view  is  put  into  legislative  form  in  the  Alternative  Draft  contained  in  Chapter  V. 

An  accused  who  wishes  to  tender  at  trial  the  results  of  an  analysis  done  by  an 
"analyst"  (as  defined  in  section  82)  may  do  so  by  way  of  certificate,  in  accordance  with 
section  123. 


CHAPTER  IV 
WARRANT  TO  TAKE  BLOOD  SAMPLES 


DIVISION  I 
APPLICATION  FOR  WARRANT 


Applicant  90.      A  peace  officer  may  apply  for  a  warrant  authorizing 

the  taking  of  samples  of  a  person's  blood. 

Report  21,  rec.  4 
Criminal  Code,  s.  256(  1  ) 

COMMENT 

Section  90  states  who  may  apply  for  a  warrant  authorizing  the  taking  of  blood 
samples.  The  present  Criminal  Code  does  not  specifically  exclude  anyone  from  bring- 
ing ordinary  warrant  applications,  although  it  does  restrict  telewarrant  applications  to 
peace  officers.  Having  regard  to  the  conditions  for  obtaining  a  warrant,  set  out  in  sec- 
tion 94,  it  is  appropriate  that  only  peace  officers  be  permitted  to  make  the  application. 


Application  in  91.     (1)  An  application  for  a  warrant  shall  be  made  in 

person  or  by  person  or,  if  it  is  impracticable  for  the  applicant  to  appear  in 

person,  by  telephone  or  other  means  of  telecommunication. 

Manner  of  (2)  The  application  shall  be  made  unilaterally  and  on  oath, 

makin£  orally  or  in  writing. 

application 
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Form  of  written  (3)  An  application  in  writing  shall  be  in  the  prescribed 

application  form. 

Criminal  Code.  s.  256(1).  (3) 

COMMENT 

Section  91  says  how  an  application  for  a  blood  sample  warrant  may  be  made.  The 
procedure  is  similar  to  that  for  a  search  warrant. 

Subsection  (1)  states  the  two  methods  currently  provided  for  in  subsection  256(1) 
of  the  Criminal  Code. 

Subsection  (2),  dealing  with  the  manner  in  which  the  application  must  be  made, 
requires  that  it  be  unilateral  (i.e.,  "without  notice  to  any  other  party").  Unlike  our  other 
warrant  application  requirements,  the  requirement  regarding  this  application  does  not 
stipulate  that  it  be  made  in  private,  since  the  person  from  whom  the  samples  may  be 
taken  will  often  be  unconscious  and  there  need  be  no  concern  that  knowledge  of  the 
application  may  result  in  the  loss  or  destruction  of  the  evidence.  Subsection  (2)  also 
expands  upon  the  present  law  by  allowing  applications  for  blood  sample  warrants  to  be 
made  orally  as  well  as  in  writing.  The  reasons  for  this  change  have  already  been 
explained  in  the  comment  to  subsection  22(2). 

The  Criminal  Code  now  requires  that  written  applications  for  blood  sample  war- 
rants be  made  "on  an  information  on  oath  in  Form  1."  However,  Form  1  is  designed 
for  search  warrant  applications.  Apart  from  its  inherent  imperfections,140  the  form  is  an 
inappropriate  vehicle  for  making  applications  relating  to  a  completely  different  subject. 
Subsection  (3)  prescribes  a  special  form  that  allows  for  easy  inclusion  of  the  contents 
described  in  section  93. 


Justice  on  92.     (1)  An  application  in  person  shall  be  made  to  a  jus- 

apphcation  in  tjce  jn  £[,e  judicial  district  in  which  the  crime  under  investiga- 

person  tion  is  alleged  to  have  been  committed  or  in  which  the  warrant 

is  intended  for  execution. 

Justice  on  (2)  An  application  by  telephone  or  other  means  of  telecom- 

apphcation  by  munication  shall  be  made  to  a  justice  designated  for  that  pur- 

Ielephone  pose  by  the  Chief  Justice  of  the  Criminal  Court. 

Criminal  Code.  s.  256(  1  ) 

COMMENT 

The  Criminal  Code  does  not  now  specify  where  the  application  should  be  made. 
Owing  to  the  urgent  circumstances  that  normally  attend  these  applications,  subsection 
(1)  of  this  provision  gives  considerable  flexibility  to  the  applicant  in  choosing  where  to 
apply.  This  will  be  of  particular  assistance  in  the  case  of  applications  arising  out  of 
accidents  in  remote  areas. 


140.  See  the  comment  to  s.  24. 


96 


Subsection  (2)  is  self-explanatory.  It  follows  the  current  provisions  of  the  Criminal 
Code,  but  is  drafted  to  accord  with  the  Unified  Criminal  Court  system  we  have 
proposed  (Working  Paper  59). 


Contents  of 
application 


93.     An  application  for  a  warrant  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(d)  the  person  from  whom  the  blood  samples  are  to  be 
taken; 

(e)  the  applicant's  grounds  for  believing  that  the  person, 
within  the  preceding  two  hours,  has  committed  an  alcohol- 
related  crime  under  section  58  (operation  of  vehicle  while 
impaired)  of  the  proposed  Criminal  Code  (LRC)  and  was 
involved  in  an  accident  resulting  in  the  death  of,  or  bodily 
harm  to,  someone; 

(/)  the  applicant's  grounds  for  believing  that  a  medical 

practitioner  is  of  the  opinion  that 

(i)  the  person  is  unable  to  consent  to  the  taking  of  the 
blood  samples  because  of  a  physical  or  mental  condition 
resulting  from  the  consumption  of  alcohol,  the  accident 
or  an  occurrence  related  to  or  resulting  from  the  acci- 
dent, and 

(ii)  taking  the  blood  samples  would  not  endanger  the 
person's  life  or  health; 

(g)  a  list  of  any  previous  applications,  of  which  the  appli- 
cant is  aware,  for  a  warrant  in  respect  of  the  same  person 
and  the  same  or  a  related  investigation,  indicating  the  date 
each  application  was  made,  the  name  of  the  justice  who 
heard  each  application  and  whether  each  application  was 
withdrawn,  refused  or  granted;  and 

(/;)  in  the  case  of  an  application  made  by  telephone  or 
other  means  of  telecommunication,  the  circumstances  that 
make  it  impracticable  for  the  applicant  to  appear  in  person 
before  a  justice. 


COMMENT 

The  application  procedure  for  a  blood  sample  warrant  must  be  governed  by  the 
same  general  goals  as  search  warrant  application  procedures:  judicially,  particularity, 
accountability  and  strict  regulation  of  discretionary  intrusions  upon  individual  rights.  To 
achieve  these  goals,  it  is  essential  that  the  factors  justifying  any  judicial  authorization 
of  such  intrusions  be  stated  clearly. 
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The  present  Criminal  Code  calls  for  applications  to  be  made  using  Form  1,  which 
is  designed  for  search  warrant  applications;  Form  1  is  thus  ill-suited  to  the  purpose, 
creating  the  opportunity  for  blood  sample  warrants  to  be  issued  on  vague  or  deficient 
criteria.  Section  93  therefore  sets  out  specifically  the  information  to  be  included  in  an 
application  for  a  blood  sample  warrant,  separating  the  substantive  and  probative  ele- 
ments in  the  application.  This  kind  of  separation  is  now  clearly  seen  only  in  section 
487.1  of  the  Criminal  Code,  which  sets  out  the  statements  to  be  included  in  a  telewar- 
rant  application.  Our  Code  expands  on  this  approach. 


DIVISION  II 
ISSUANCE  OF  WARRANT 


Grounds  for 
issuing  warrant 


Additional 
ground  if 
application  by 
telephone 


94.  (1)  A  justice  may,  on  application,  issue  a  warrant  au- 
thorizing the  taking  of  samples  of  a  person's  blood  if  the  justice 
is  satisfied  there  are  reasonable  grounds  to  believe  that 

(a)  the  person,  within  the  preceding  two  hours,  has  com- 
mitted an  alcohol-related  crime  under  section  58  (operation 
of  vehicle  while  impaired)  of  the  proposed  Criminal  Code 
(LRC)  and  was  involved  in  an  accident  resulting  in  the 
death  of,  or  bodily  harm  to,  someone;  and 

(b)  a  medical  practitioner  is  of  the  opinion  that 

(i)  the  person  is  unable  to  consent  to  the  taking  of  blood 
samples  because  of  a  physical  or  mental  condition  re- 
sulting from  the  consumption  of  alcohol,  the  accident  or 
an  occurrence  related  to  or  resulting  from  the  accident, 
and 

(ii)  taking  the  blood  samples  would  not  endanger  the 
person's  life  or  health. 

(2)  If  the  application  is  made  by  telephone  or  other  means 
of  telecommunication,  the  warrant  shall  not  be  issued  unless 
the  justice  is  satisfied,  in  addition,  that  there  are  reasonable 
grounds  to  believe  that  it  is  impracticable  for  the  applicant  to 
appear  in  person  before  a  justice. 

Report  21,  rec.  4 
Criminal  Code.  s.  256(  1  ) 


COMMENT 

This  section  generally  carries  forward  the  conditions  (set  out  in  subsection  256(1) 
of  the  present  Criminal  Code)  for  the  issuance  of  a  warrant  authorizing  the  taking  of 
blood  samples. 

As  a  result  of  consultations,  we  have  refined  our  previous  recommendations  in  two 
respects.  First,  we  have  opted  to  limit  the  availability  of  blood  sample  warrants  to  situ- 
ations in  which  an  accident  causing  death  or  injury  has  occurred  (see  paragraph 
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94(1  )(a)).  The  operative  principle  here  is  restraint.  Second,  we  have  not  limited  the 
availability  of  such  warrants  to  cases  in  which  the  person  is  unconscious,  but  have  rec- 
ognized that  there  may  be  circumstances  in  which  a  conscious  person  will  be  unable  to 
give  consent  (e.g.,  owing  to  intoxication  or  injury). 

In  deciding  whether  to  issue  a  warrant  to  take  blood  samples,  the  justice  has  the 
same  kind  of  discretion  as  is  exercised  in  issuing  a  search  warrant.  The  justice  must 
be  satisfied  that  the  conditions  set  out  in  paragraphs  (\)(a)  and  (b)  are  met.  Note  that, 
although  paragraph  (b)  requires  that  the  justice  be  "satisfied  there  are  reasonable 
grounds  to  believe  .  .  ."  that  a  doctor  has  the  opinion  described  in  subparagraphs  (i) 
and  (ii),  it  does  not  contemplate  the  justice's  considering  independently  the  validity  or 
weight  of  that  opinion. 

Subsection  (2)  of  section  94  complements  paragraph  93(/;).  The  special  basis  on 
which  a  warrant  for  blood  samples  may  issue  when  application  is  made  by  telephone  or 
other  means  of  telecommunication  is  identical  to  that  in  section  26  dealing  with  search 
warrants.  The  uniqueness  of  a  warrant  that  is  issued  after  such  an  application  lies  only 
in  the  manner  in  which  it  is  obtained.  Once  issued,  this  warrant  confers  the  same  pow- 
ers as  a  warrant  issued  after  the  applicant's  personal  appearance.  As  is  the  case  when  a 
search  warrant  is  issued  by  means  of  a  telewarrant  application,  the  warrant  must  be 
completed  by  the  justice  and  either  two  copies  must  be  transmitted  to  the  applicant  or 
the  applicant  must  complete  two  copies.  (See  section  12.) 


Conditions  95.     A  justice  who  issues  a  warrant  may,  by  the  warrant, 

relating  to  impose  any  conditions  relating  to  its  execution  that  the  justice 

considers  appropriate. 


execution 


COMMENT 

This  section  gives  the  issuing  justice  a  power  identical  to  that  given  when  search 
warrants  are  issued  under  section  27.  This  power  is  appropriate  to  the  wider  scope  of 
inquiry  permitted  in  the  application  proceedings.  The  obtaining  of  a  more  thorough  un- 
derstanding of  all  of  the  facts  and  circumstances  surrounding  the  request  for  a  warrant 
better  enables  the  justice  to  set  conditions  ensuring  that  the  purpose  of  the  warrant  is 
achieved  in  the  safest,  most  efficient  and  least  intrusive  manner  possible.  Section  100 
alludes  to  the  fact  that  the  issuing  justice  has  the  power,  under  this  section,  to  impose 
a  special  condition  that  a  copy  or  facsimile  of  the  warrant  be  given  to  a  named  person 
other  than  the  person  from  whom  a  blood  sample  is  to  be  taken.  This  would  most  often 
be  of  use  when  the  person  from  whom  the  sample  is  to  be  taken  is  unconscious.  (See 
the  comment  to  section  100  in  this  regard.) 


Form  of  warrant  96.      A  warrant  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  justice  who  issues  it. 

Criminal  Code.  s.  256(2) 


141.  See  the  comment  to  s.  25. 
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COMMENT 

Subsection  256(2)  of  the  Criminal  Code  now  provides  that  a  warrant  to  take  blood 
samples  "may  be  in  Form  5  or  5.1  varied  to  suit  the  case."  Both  forms  are,  in  fact, 
drafted  for  search  warrants.  The  defects  in  these  forms  are  discussed  in  the  comments 
to  sections  29  and  32.  Our  criticisms  of  these  forms  for  search  warrants  have  even 
greater  force  when  the  forms  are  to  be  used  as  authority  to  obtain  blood  samples.  By 
requiring  the  use  of  a  specific  form  relating  only  to  the  taking  of  blood  samples,  we 
have  endeavoured  to  maximize  and  enhance  the  particularity  of  blood  sample  warrants. 


Contents  of  97.     The  warrant  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation; 

(c)  the  person  from  whom  the  blood  samples  are  to  be 
taken; 

(d)  the  time  and  date  the  application  was  made; 

(r)  any  conditions  imposed  relating  to  its  execution; 
(/)  the  time  and  date  it  expires  if  not  executed; 
(g)  the  time,  date  and  place  of  issuance;  and 
(h)  the  name  and  jurisdiction  of  the  justice. 

COMMENT 

This  section  sets  out  the  details  to  be  included  in  the  warrant.  The  basic  format  of 
section  30  is  followed. 


DIVISION  III 
EXPIRATION  OF  WARRANT 


Six-hour  98.      A  warrant  authorizing  the  taking  of  blood  samples 

expiration  period  expires  six  hours  after  it  is  issued  or,  if  it  is  executed  less  than 

six  hours  after  it  is  issued,  on  execution. 

COMMENT 

The  general  reasons  for  imposing  fixed  expiry  periods  on  warrants  have  been  dis- 
cussed previously.142  Section  98,  which  has  no  equivalent  in  the  current  Criminal  Code, 
establishes  an  expiry  period  for  blood  sample  warrants.  It  recognizes  that  the  usefulness 
of  blood  samples  diminishes  after  a  point,  and  therefore  is  designed  (along  with  other 
time-limit  provisions  of  this  Part)  to  prevent  intrusions  that  are  rendered  unreasonable 
by  the  passage  of  time. 


142.  See  the  comments  to  ss.  31-33. 
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While  the  six-hour  period  is  admittedly  somewhat  arbitrary,  it  allows  reasonable 
time  for  a  warrant  to  be  exeeuted. 


Return  of  99.      If  a  warrant  expires  without  having  been  executed,  a 

expired  warrant  COpy  0f  fj,e  warrant  shall  have  noted  on  it  the  reasons  why  the 

warrant  was  not  executed,  and  shall  be  filed  as  soon  as  practi- 
cable with  the  clerk  of  the  court  for  the  judicial  district  in 
which  it  was  issued. 

COMMENT 

This  section  is  similar  to,  and  justified  on  the  same  basis  as,  a  requirement  found 
in  section  34. 


DIVISION  IV 
PROVISION  OF  COPY  OF  WARRANT 


Person  to  whom  100.    A  peace  officer  shall,  as  soon  as  practicable  after  ex- 

copy  given  ecuting  a  warrant,  give  a  copy  of  the  warrant  to  the  person 

from  whom  the  blood  samples  were  taken,  unless  the  justice 
who  issued  the  warrant  imposed  a  condition  requiring  that  the 
copy  be  given  to  another  designated  person. 

COMMENT 

As  in  the  case  of  search  warrants,'43  the  Commission  believes  that  copies  of  blood 
sample  warrants  should  generally  be  given  (without  the  need  for  a  request)  to  the  peo- 
ple they  affect.  Since  the  person  affected  may  be  unconscious,  and  since  others  (for 
example,  family  members)  may  have  an  interest  in  ensuring  that  blood  samples  are  not 
taken  from  the  person  unless  there  is  a  medical  necessity  or  valid  legal  authorization, 
section  100  provides  for  a  copy  to  be  given  to  any  other  person  named  by  the  issuing 
justice. 


143.  See  the  comment  to  s.  40. 
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CHAPTER  V 

TAKING,  TESTING  AND  RELEASING 

BLOOD  SAMPLES 


DIVISION  I 
INTERPRETATION 


Application  of 
Chapter 


101.  This  Chapter  applies  to  blood  samples  taken  pursu- 
ant to  a  warrant,  a  request  made  under  paragraph  86(l)(a)  (re- 
quest by  peace  officer)  or  a  request  made  in  the  circumstances 
described  in  subsection  89(2)  (request  by  person  detained  in 
custody). 


DIVISION  II 
TAKING  AND  TESTING  BLOOD  SAMPLES 


Conditions  for 
taking  samples 


Opinion  of 

medical 

practitioner 


102.   (1)  Blood  samples  shall  be  taken  from  a  person 

(a)  as  soon  as  practicable  after  the  request  for  the  samples 
has  been  made  or  the  warrant  has  been  issued; 

(b)  by  a  medical  practitioner  or  a  technician  acting  under 
the  direction  of  a  medical  practitioner;  and 

(c)  in  a  manner  that  ensures  the  least  discomfort  to  the 
person. 

(2)  Blood  samples  shall  not  be  taken  unless  the  medical 
practitioner  is  of  the  opinion,  before  each  sample  is  taken, 

(a)  that  taking  the  sample  would  not  endanger  the 
person's  life  or  health;  and 

(b)  in  the  case  of  a  blood  sample  taken  pursuant  to  a  war- 
rant, that  the  person  is  unable  to  consent  to  the  taking  of 
the  sample  because  of  a  physical  or  mental  condition  re- 
sulting from  the  consumption  of  alcohol,  the  accident  with 
respect  to  which  the  warrant  was  issued  or  an  occurrence 
related  to  or  resulting  from  the  accident. 

Report  21,  recs.  13.  14 
Criminal  Code,  ss.  254(3),  (4);  256(4) 


COMMENT 

Subsection  102(1)  contains  a  number  of  safeguards  for  persons  from  whom  blood 
samples  are  to  be  taken.  The  timeliness  requirement  of  paragraph  (a)  (one  undoubtedly 
observed  in  any  event  by  most  police  officers,  as  any  undue  delay  in  taking  the  sample 
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will  affect  the  value  attributed  to  the  analysis  results)  is  designed  to  help  ensure  that 
blood  samples  are  taken  at  a  time  when  they  are  scientifically  useful,  and  that  persons 
are  not  subjected  to  the  taking  of  such  samples  when  their  usefulness  has  diminished  or 
disappeared.  Paragraph  (b)  contains  the  essence  of  that  part  of  subsection  254(4)  of  the 
present  Criminal  Code  which  ensures  that  blood  samples  are  taken  by  a  competent 
person  in  a  competent  fashion.  Paragraph  (c)  is  self-explanatory  and  is  designed  to 
minimize  the  intrusion  occasioned  by  the  taking  of  blood  samples. 

Subsection  102(2)  also  repeats  parts  of  paragraph  254(3)(/j)  and  subsection  254(4) 
of  the  present  Criminal  Code.  It  complements  the  requirements  for  obtaining  the  war- 
rant set  out  in  our  paragraph  94(\)(b)  and  also  makes  it  clear  that  the  supervising  doc- 
tor has  the  final  word  as  to  whether,  when  and  how  the  samples  may  be  taken,  since 
the  person's  health  and  safety  are  to  have  paramount  importance. 


Number  of  103.    (1)  No  more  than  two  separate  blood  samples  may  be 

samPles  taken  from  a  person. 

Size  of  sample  (2)  Each  blood  sample  shall  be  taken  in  such  an  amount  as 

a  medical  practitioner  considers  necessary  to  enable  the  sample 
to  be  divided  into  two  parts  suitable  for  separate  analysis  for 
the  purpose  of  determining  the  concentration  of  alcohol  in  the 
person's  blood. 

Report  21,  recs.  3,  4 
Criminal  Code.  ss.  254(3),  256(  1  ) 

COMMENT 

Sections  103  to  105  set  out  certain  requirements  relating  to  the  taking  of  blood 
samples.  The  Code's  current  requirements  (which  are  somewhat  different)  are  less 
clearly  articulated,  and  are  largely  discoverable  only  by  reference  to  the  evidentiary 
provisions  of  section  258. 

Although  section  258  creates  a  rebuttable  presumption  with  reference  to  the  analy- 
sis results  of  one  blood  sample,  the  present  Criminal  Code  does  not  place  a  specific 
limit  on  the  number  of  blood  samples  that  may  be  taken.  Subsection  254(3),  for  exam- 
ple, refers  simply  to  "such  samples  of  the  person's  blood  ...  as  in  the  opinion  of  the 
qualified  medical  practitioner  or  qualified  technician  taking  the  samples  are  necessary 
to  enable  a  proper  analysis  to  be  made  in  order  to  determine  the  concentration,  if  any, 
of  alcohol  in  the  person's  blood."  In  a  similar  manner,  subsection  256(1)  refers  to  "such 
samples  of  the  blood  of  the  person  as  in  the  opinion  of  the  person  taking  the  samples 
are  necessary  to  enable  a  proper  analysis  to  be  made  in  order  to  determine  the  concen- 
tration, if  any,  of  alcohol  in  his  blood."  Subsection  (1)  of  section  103  now  clearly 
authorizes  the  taking  of  a  maximum  of  two  blood  samples.  In  doing  so,  it  limits  the 
power  of  the  state  to  intrude  upon  the  bodily  integrity  of  the  individual. 

Subsection  (2)  is  self-explanatory;  it  makes  it  the  responsibility  of  the  medical 
practitioner  to  determine  the  appropriate  size  of  each  sample. 
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Dividing  and  104.   (1)  Each  blood  sample  shall  be  divided  into  two  parts 

sealing  samples  antj  eacn  parj  sha\\  De  placed  in  a  separate  sealed  container. 

Custody  and  (2)  The  peace  officer  investigating  the  crime  in  relation  to 

safeguarding  of  which  the  blood  samples  were  taken  shall  have  custody  of  the 

sampes  samples,  and  shall  take  steps  to  ensure  their  preservation  and 

safeguarding. 

Criminal  Code.  s.  258(1  )(rf)(i).  (iv) 

COMMENT 

Subsection  (1)  of  section  104  retains  the  present  requirement  that  blood  samples  be 
placed  in  sealed  containers.  Subsection  (2)  is  a  new  provision,  included  for  complete- 
ness and  to  place  the  responsibility  for  preserving  and  safeguarding  the  samples  clearly 
on  the  person  most  logically  suited  for  the  task. 


Analysis  on  105.   (1)   The  peace  officer  may  have  one  part  of  each 

behalf  of  peace  blood  sample  analyzed  by  an  analyst  for  the  purpose  of  deter- 

mining the  concentration  of  alcohol  in  the  blood. 

Retaining  sample  (2)  The  peace  officer  shall  retain  the  other  part  of  each 

for  separate  sample  so  as  to  permit  an  analysis  to  be  made  on  behalf  of  the 

person  from  whom  the  samples  were  taken. 

Report  2 1 .  rec.  1 1 
Criminal  Code,  s.  258(1  )(rf)(i).  (v) 

COMMENT 

Subsection  (1)  of  this  provision  is  included  clearly  to  empower  the  police  to  have 
one  part  of  each  blood  sample  analyzed.  Subsection  (2)  is  designed  to  facilitate  the 
exercise  by  accused  persons  of  the  right  (in  section  107)  to  have  samples  released  for 
independent  analysis.  At  present,  subparagraph  258(1  )(d)(\)  of  the  Criminal  Code  re- 
quires (in  order  for  the  rebuttable  presumption  stated  in  that  provision  to  apply)  that, 
when  a  blood  sample  is  taken,  another  sample  also  be  taken  and  retained  "to  permit  an 
analysis  thereof  to  be  made  by  or  on  behalf  of  the  accused."  Our  provision  states  the 
requirement  for  retention  more  directly. 

Preservation  of  breath  samples  and  release  of  such  samples  for  independent  analy- 
sis are  not  features  of  our  present  law.  Requirements  that  the  accused  be  given  extra 
samples  of  breath  for  independent  analysis  have  been  enacted  and  re-enacted  in  the 
Criminal  Code  over  the  years144  but  have  not  been  brought  into  force.  The  failure  to 
give  the  accused  breath  samples  for  independent  analysis  has  been  held  not  to  infringe 
the  Canadian  Bill  of  Rights14   or  the  Charter.141'  The  apparent  reason  that  the  relevant 

144.  S.C.  1968-69,  c.  38,  s.  16;  re-enacted  by  S.C.  1974-75-76.  c.  93.  s.  18(1)  and  (2);  re-enacted  by  S.C. 
1985,  c.  19.  s.  36;  s.  258(1  )(c/)(i)  to  come  into  force  on  proclamation. 

145.  R.S.C.  1985.  App.  III. 

146.  See  Duke  v.  The  Queen.  [1972]  S.C.R.  917;  R.  v.  Potma  (1983),  31  C.R.  (3d)  231  (Ont.  C.A.).  But  see 
also  R.  v.  Bourget  (1987),  56  C.R.  (3d)  97  (Sask.  C.A.),  holding  that  failure  to  disclose  relevant  material 
violated  s.  7  of  the  Charier. 
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sections  have  not  been  brought  into  force  relates  to  the  technical  difficulty  in  preserving 
breath  samples.  (This  difficulty  does  not  arise  in  the  case  of  blood  samples.)  Given  this 
problem,  the  Commission  does  not,  at  this  time,  propose  that  such  a  requirement  should 
apply  where  breath  samples  are  taken. 


Testing  blood 
sample  for  drugs 


106. 
drugs. 


A  blood  sample  may  be  tested  for  the  presence  of 

Report  21.  rec.  2 
Criminal  Code,  v  25X(5) 


COMMENT 

Section  106  is  modelled  on  subsection  258(5)  of  the  current  Criminal  Code.  If 
blood  samples  are  obtained  following  a  request  or  under  a  warrant,  they  will  be  ana- 
lyzed to  determine  the  concentration  of  alcohol  in  the  blood.  If  the  analyses  prove  neg- 
ative or  an  unexpectedly  low  concentration  of  alcohol  is  found,  it  may  be  reasonable  in 
some  cases  to  suspect  that  erratic  driving  or  unusual  behaviour  has  been  caused  by  the 
use  of  drugs.  Section  106  enables  this  possibility  to  be  explored. 


DIVISION  III 
APPLICATION  TO  RELEASE  BLOOD  SAMPLES 


Applicant  and 
notice 


107.  A  person  from  whom  blood  samples  are  taken  may, 
on  reasonable  notice  to  the  prosecutor,  apply  for  an  order  to 
release  one  part  of  each  sample  for  the  purpose  of  analysis  or 
testing. 

Criminal  Code.  s.  258(4) 


Time  and 
manner  of 
making 
application 


108.  The  application  shall  be  made  in  writing  to  a  justice 
within  three  months  after  the  day  on  which  the  blood  samples 
were  taken. 

Criminal  Code.  s.  25S(4) 


Contents  of 

application 


Affidavit  in 
support 


109.   (1)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  the  date  the  blood  samples  were  taken;  and 
{e)  the  nature  of  the  order  requested. 

(2)  The  application  shall  be  supported  by  an  affidavit. 
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Service  of  notice  110.   A  notice  setting  out  the  time,  date  and  place  the 

application  is  to  be  heard  shall  be  served,  together  with  the 
application  and  the  supporting  affidavit,  on  the  prosecutor. 


Hearing  evidence  111.   A  justice  to  whom  an  application  is  made  may  receive 

evidence,  including  evidence  by  affidavit. 


Service  of 
affidavit 


Questioning 
deponent 


112.  (1)  Where  an  affidavit  is  to  be  tendered  as  evidence, 
the  affidavit  shall  be  served,  within  a  reasonable  time  before 
the  application  is  to  be  heard,  on  the  prosecutor. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may 
be  questioned  on  the  affidavit. 


Evidence  on  oath 


113.  The  evidence  of  any  person  shall  be  on  oath. 


Recording 
evidence 


Identification  of 
record 

Certification  of 
transcript 


114.   (1)  Any  oral  evidence  heard  by  the  justice  shall  be 
recorded  verbatim,  either  in  writing  or  by  electronic  means. 

(2)  The  record  of  oral  evidence  shall  be  identified  as  to 
time,  date  and  contents. 

(3)  Any  transcription  of  the  record  of  oral  evidence  shall 
be  certified  as  to  time,  date  and  accuracy. 


Order  to  release  115.   The  justice  shall,  on  application,  order  the  release  of 

samPles  one  part  of  each  sample,  subject  to  any  conditions  that  the  jus- 

tice considers  necessary  to  ensure  its  preservation  for  use  in 
any  proceeding. 

Report  21,  rec.  1 1 
Criminal  Code,  s.  258(4) 


Form  of  order  116.   The  order  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  justice  who  issues  it. 


Contents  of  order 


117.   The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation  or  charged; 

(c)  the  date  the  blood  samples  were  taken; 

(d)  any  conditions  imposed  by  the  justice; 
{e)  the  date  and  place  of  issuance;  and 
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(f)  the  name  and  jurisdiction  of  the  justice. 


Filing 

application, 
evidence,  order 


118.  The  justice  shall,  as  soon  as  practicable  after  the 
hearing,  have  the  following  filed  with  the  clerk  of  the  court  for 
the  judicial  district  in  which  the  application  was  made: 

(a)  the  notice  of  the  application; 

(b)  the  application; 

(c)  the  record  of  any  oral  evidence  heard  by  the  justice  or 
its  transcription; 

(d)  any  other  evidence  received  by  the  justice;  and 

(e)  the  original  of  the  order. 


COMMENT 

The  provisions  of  Division  III  (sections  107  to  118)  in  essence  embody  subsection 
258(4)  of  the  current  Criminal  Code.  Designed  to  promote  the  right  to  "make  full  an- 
swer and  defence,"147  they  provide  for  an  application  to  enable  the  accused  to  obtain  the 
release  of  one  part  of  each  blood  sample  taken,  in  order  to  challenge  the  analysis  re- 
sults. Release  must  be  ordered  by  the  justice  if  an  application,  by  or  on  behalf  of  the 
person  from  whom  blood  samples  have  been  taken,  is  made  within  the  time  period 
specified  in  section  108. 

These  provisions  replace  the  ill-defined  "summary  application,"  now  specified  in 
subsection  258(4)  of  the  Criminal  Code.14* 

For  ease  of  reference,  all  of  the  procedural  requirements  for  this  application  are 
now  included  in  this  Part  and  Division  without  further  comment  on  the  individual  sec- 
tions. However,  when  this  Code  is  complete  and  consolidated,  these  requirements  will 
appear  in  a  general  Part  setting  out  common  procedures  governing  all  applications  for 
orders. 


DIVISION  IV 
EXEMPTION  FROM  CRIMINAL  LIABILITY 


Refusal  to  take  119.   No  medical  practitioner  or  technician  is  guilty  of  a 

blood  sample  crime  because  of  a  failure  or  refusal  to  take  a  blood  sample 

from  a  person  and  no  medical  practitioner  is  guilty  of  a  crime 
because  of  the  practitioner's  failure  or  refusal  to  have  a  blood 
sample  taken  from  a  person  by  a  technician  acting  under  the 
practitioner's  direction. 

Report  21.  rec.  16 
Criminal  Code.  s.  257(  1  ) 

147.  See  Criminal  Cade.  ss.  650(3),  802(1). 

148.  See  the  criticisms  of  summary  applications  in  the  comments  to  s.  214  (disposition  of  seized  things). 
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COMMENT 

Section  1 19  is  similar  to  subsection  257(1)  of  the  current  Criminal  Code.  It  reflects 
the  view  of  the  Commission  that  the  conscription  of  physicians  or  technicians  into  the 
area  of  criminal  investigation  and  law  enforcement  would  be  an  unjustified  infringe- 
ment of  the  individual  rights  of  those  persons;  in  some  cases,  it  would  be  an  uncon- 
scionable intrusion  into  the  doctor-patient  or  nurse-patient  relationship.  This  provision 
makes  it  clear  that  failure  or  refusal  to  take  a  blood  sample  or  to  have  one  taken  does 
not  amount  to  breach  of  a  legal  duty,149  and  does  not  render  a  doctor  or  technician 
guilty  of  obstruction. 

Section  119  does  not  incorporate  subsection  257(2)  of  the  current  Criminal  Code, 
which  purports  to  prevent  criminal  or  civil  liability  from  arising  if  doctors,  and  techni- 
cians acting  under  their  direction,  take  blood  samples  with  reasonable  care  and  skill.  It 
is  questionable  whether  a  pronouncement  on  civil  liability  is  constitutionally  appropriate 
in  a  criminal  statute.  '  Moreover,  the  Criminal  Code  provision  merely  states  an  obvi- 
ous proposition  of  civil  or  tort  law  that  must  be  applied  by  civil  courts  in  any  event.151 
The  reference  to  criminal  liability  is  unnecessary  since  section  102  directs  that  blood 
samples  taken  under  the  authority  of  this  Part  must  be  taken  either  by  medical  practi- 
tioners or  technicians  acting  under  their  direction  and  section  23  of  our  proposed  Crim- 
inal Code'52  would  apply  to  protect  from  criminal  liability  persons  who  take  samples 
under  section  102  with  reasonable  care  and  skill. 

[Alternative  —  A  minority  of  the  Commission  would  propose  an  alternative  draft  of 
Chapter  V. 

As  in  the  majority  draft,  subsections  102(1)  to  104(1  )  would  apply  to  blood  sam- 
ples taken  pursuant  to  a  warrant  or  pursuant  to  a  request  made  by  a  peace  officer 
under  paragraph  86(1  )(a)  or  a  request  made  by  a  detained  person  in  the  circumstances 
described  in  subsection  89(2).  Section  119  would  also  be  of  general  application. 

Subsection  104(2)  to  section  118  would  be  made  applicable  only  to  blood  samples 
taken  pursuant  to  a  warrant  or  pursuant  to  a  request  made  by  a  peace  officer. 

The  following  provisions  would  be  added  and  made  applicable  to  blood  samples 
taken  pursuant  to  a  request  made  by  a  detained  person  in  the  circumstances  described 
in  subsection  89(2): 


Providing  119.1  (1)  One  part  of  each  blood  sample  shall  be  given  to  the 

sample  to  person  person  from  whom  the  samples  were  taken. 


149.  See  Report  31,  rec.  25(1)  and  comment  at  1 16. 

150.  See  P.W.  Hogg.  Constitutional  Law  of  Canada.  2d  ed.  (  Toronto:  Carswell,  1985)  at  412-413:  R.  v. 
Zelensky.  [1978]  2  S.C.R.  940,  per  Laskin  C.J.C.  at  963. 

151.  See  A.M.  Linden.  Canadian  Tort  Law.  4th  ed.  (Toronto:  Butterworths.  1988)  Chapter  5.  generally,  and 
the  particular  discussion  at  142-143. 

152.  Section  23  provides  that  "no  person  is  guilty  of  a  crime  who  performs  any  act  that  is  required  or  au- 
thorized to  be  performed  by  or  under  an  Act  of  Parliament  .  .  .  and  uses  such  force  ...  as  is  reasonably 
necessary  to  perform  the  act  and  as  is  reasonable  in  the  circumstances." 
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Results 

confidential  and 
privileged 

Notice  of 
intention  to 
lender  results 


(2)  The  results  of  any  analysis  or  test  carried  out  with  respect 
to  that  part  of  a  blood  sample  are  confidential  and  privileged  with 
respect  to  the  person  from  whom  the  samples  were  taken. 

(3)  If  the  person  intends  to  tender  the  results  in  evidence  in 
any  proceeding,  reasonable  notice  shall  be  given  to  the  prosecutor 
of  that  intention. 


(  'us tody  and 
safeguarding  <>t 

samples 


Analysis  and 
testing  on  behalj 

of  peace  officer 


Disclosure  of 

results 


1 19.2  (1  )  The  peace  officer  investigating  the  crime  in  relation 
to  which  the  blood  samples  were  taken  shall  have  custody  of  the 
other  part  of  each  blood  sample,  and  shall  take  steps  to  ensure  its 
preservation  and  safeguarding. 

(2)  The  peace  officer  may  have  that  part  of  each  blood  sample 
analyzed  by  an  analyst  for  the  purpose  of  determining  the  concen- 
tration of  alcohol  in  the  blood  and  tested  for  the  presence  of  drugs. 

(3)  The  results  of  the  analysis  or  test  shall  not  be  disclosed  by 
the  analyst  or  individual  who  carried  out  the  test  unless  the  person 
from  whom  the  samples  were  taken  has  given  notice  under  subsec- 
tion 119.1(3). 


Inadmissibility  of 

evidence 


119.3  If  a  person  from  whom  blood  samples  were  taken  has 
not  given  notice  under  subsection  1 19.1(3),  the  fact  that  blood 
samples  were  taken  and  the  results  of  any  analysis  or  test  carried 
out  with  respect  to  them  are  not  admissible  in  evidence  in  any  pro- 
ceeding, and  the  fact  that  blood  samples  were  taken  shall  not  be 
the  subject  of  comment  by  anyone  in  the  proceeding.] 


CHAPTER  VI 
EVIDENTIARY  RULES 


DIVISION  I 
ABSENCE  OF  ORIGINAL  OF  WARRANT 


Original  warrant 
absent 


120.  In  any  proceeding  in  which  it  is  material  for  a  court 
to  be  satisfied  that  the  taking  of  a  blood  sample  was  authorized 
by  a  warrant  issued  on  application  made  by  telephone  or  other 
means  of  telecommunication,  the  absence  of  the  original 
warrant  is,  in  the  absence  of  evidence  to  the  contrary,  proof 
that  the  taking  of  the  blood  sample  was  not  authorized  by  a 
warrant. 

Report  19.  Part  Two.  rec.  2(12) 
Criminal  Code,  s.  487.1(11) 
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COMMENT 

This  section  is  the  same  as  section  41  and  is  based  on  the  same  reasoning  as  is 
stated  in  the  comment  to  that  section. 


DIVISION  II 
RESULTS  OF  ANALYSES 


Presumption 
relating  to  breath 
sample  results 


Conditions  for 
presumption  to 
apply 


Presumption 
inoperative 


121.  (1)  In  any  proceeding  in  respect  of  a  crime  commit- 
ted under  section  58  (operation  of  vehicle  while  impaired)  of 
the  proposed  Criminal  Code  (LRC),  where  samples  of  a 
person's  breath  have  been  taken  and  analyzed  in  accordance 
with  the  conditions  set  out  in  subsection  (2), 

(a)  if  the  results  of  the  analyses  are  the  same,  the  concen- 
tration of  alcohol  in  the  person's  blood  at  the  time  the 
crime  was  alleged  to  have  been  committed  shall  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  be  the 
concentration  determined  by  the  analyses;  and 

(b)  if  the  results  of  the  analyses  are  different,  the  concen- 
tration of  alcohol  in  the  person's  blood  at  the  time  the 
crime  was  alleged  to  have  been  committed  shall  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  be  the 
lowest  of  the  concentrations  determined  by  the  analyses. 

(2)  The  conditions  for  the  purposes  of  subsection  (1)  are  as 
follows: 

(a)  at  least  two  samples  of  the  person's  breath  were  taken; 

(b)  the  samples  were  taken  pursuant  to  a  request  made  by 
a  peace  officer  under  section  84  or  paragraph  85(1  )(a); 

(c)  the  samples  were  taken  as  soon  as  practicable  after  the 
crime  was  alleged  to  have  been  committed; 

(d)  the  first  sample  was  taken  not  more  than  two  hours 
after  the  crime  was  alleged  to  have  been  committed; 

(e)  an  interval  of  at  least  fifteen  minutes  passed  between 
the  taking  of  the  samples; 

(/)  each  sample  was  received  from  the  person  directly  into 
a  container  or  into  a  breath  analysis  instrument  operated 
by  a  technician;  and 

(g)  an  analysis  of  each  sample  was  made  with  a  breath 
analysis  instrument  operated  by  a  technician. 

(3)  Subsection  (1)  does  not  apply  if  a  peace  officer  failed  to 
tell  the  person  who  provided  the  breath  samples  the  results  of 
the  breath  analyses  in  accordance  with  subsection  89(1)  or 


failed  to  arrange  for  the  taking  of  samples  of  the  person's 
blood  in  accordance  with  subsection  89(2). 

Criminal  Code,  s.  258(l)(c) 


COMMENT 


This  section  (among  other  things)  restructures  and  simplifies  paragraph  258(1  )(c)  of 
the  current  Criminal  Code,  which  deals  with  the  conclusions  to  be  drawn  from  analyses 
of  breath  samples.  It  does  not  incorporate  the  unproclaimed  provision  in  subparagraph 
258(  I  )(c)(i),  which  would  require  that  the  accused  be  given  samples  of  his  or  her  breath 
"in  an  approved  container  .  .  .,"  owing  to  the  technical  difficulties  that  have  prevented 
this  Code  provision  from  being  proclaimed.  (See  the  comment  to  section  105.) 

Subsection  (1)  creates  a  rebuttable  presumption.  A  failure  to  satisfy  the  conditions 
of  subsection  (2)  does  not  necessarily  make  the  results  of  an  analysis  inadmissible; 
however,  the  presumption  may  not  be  applied  and  expert  evidence  interpreting  the 
results  will  be  required.  Subsection  (3),  which  has  no  equivalent  in  paragraph  258(1  )(c) 
of  the  current  Code,  makes  the  presumption  inapplicable  where  the  requirements  of 
section  89  have  not  been  fulfilled. 


Presumption 
relating  to  blood 
sample  results 


Conditions  for 
presumption  to 
apply 


122.  (1)  In  any  proceeding  in  respect  of  a  crime  commit- 
ted under  section  58  (operation  of  vehicle  while  impaired)  of 
the  proposed  Criminal  Code  (LRC),  where  samples  of  a 
person's  blood  have  been  taken  and  analyzed  in  accordance 
with  the  conditions  set  out  in  subsection  (2), 

(a)  if  the  results  of  the  analyses  are  the  same,  the  concen- 
tration of  alcohol  in  the  person's  blood  at  the  time  the 
crime  was  alleged  to  have  been  committed  shall  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  be 
the  concentration  determined  by  the  analyses;  and 

(b)  if  the  results  of  the  analyses  are  different,  the  concen- 
tration of  alcohol  in  the  person's  blood  at  the  time  the 
crime  was  alleged  to  have  been  committed  shall  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  be  the 
lower  of  the  concentrations  determined  by  the  analyses. 

(2)  The  conditions  for  the  purposes  of  subsection  (1)  are  as 
follows: 

(a)  the  blood  samples  were  taken  pursuant  to  a  warrant  or 
a  request  made  by  a  peace  officer  under  paragraph 
86(l)(a); 

(b)  two  samples  of  the  person's  blood  were  taken; 

(c)  the  samples  were  taken  as  soon  as  practicable  after  the 
crime  was  alleged  to  have  been  committed; 

(d)  the  first  sample  was  taken  not  more  than  two  hours 
after  the  crime  was  alleged  to  have  been  committed; 
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(e)  an  interval  of  at  least  fifteen  minutes  passed  between 
the  taking  of  the  samples; 

if)  each  sample  was  taken  by  a  medical  practitioner  or  a 
technician  acting  under  the  direction  of  a  medical  practi- 
tioner; 

(g)  at  the  time  each  sample  was  taken,  the  individual  tak- 
ing the  sample  divided  it  into  two  parts; 

(h)  both  parts  of  each  sample  were  received  from  the  per- 
son directly  into,  or  placed  directly  into,  containers  that 
were  subsequently  sealed; 

(i)  one  part  of  each  sample  was  retained  to  permit  an  anal- 
ysis to  be  made  by  or  on  behalf  of  the  person; 

(/)  an  analyst  made  an  analysis  of  one  part  of  each  sample 
that  was  contained  in  a  sealed  container;  and 

(k)  if  an  order  to  release  one  part  of  each  sample  has  been 
made  pursuant  to  section  115,  that  order  has  been 
complied  with. 

Criminal  Code,  s.  258(1  )(d) 


COMMENT 


This  section,  which  is  similar  to  section  121,  is  designed  in  part  to  simplify  para- 
graph 258(1  ){d)  of  the  current  Code.  Subsection  (1)  sets  out  a  presumption,  similar  to 
that  in  subsection  121(1),  that  applies  to  the  results  of  analyses  of  blood  if  the  condi- 
tions set  out  in  subsection  (2)  are  met.  Although  analysis  of  blood  is  considered  to  be 
more  accurate  than  analysis  of  breath,  paragraph  258(1  )(d)\  provision  that  only  one 
blood  sample  need  be  taken  in  order  for  the  presumption  to  apply  is  changed.  As  with 
breath  samples,  two  samples  of  blood  must  now  be  taken.153  The  Code's  requirement 
for  a  division  of  the  blood  samples,  and  the  retention  of  one  part  of  each  divided  sam- 
ple for  possible  testing  by  the  accused,  is  retained. 

Paragraph  (k)  of  subsection  (2)  rephrases  subparagraph  258(1  )(d)(\)  of  the  current 
Criminal  Code  so  as  to  remove  a  possible  problem  in  interpretation  of  the  present  pro- 
visions. As  now  worded,  paragraph  258(1  )(d)  appears  to  allow  the  operation  of  the  pre- 
sumption to  be  defeated  if  the  accused  does  not  seek  the  release  of  a  retained  sample 
within  three  months. 


153.  See  R.E.  Erwin.  Defense  of  Drunk  Driving  Cases:  Criminal/Civil,  vol.  2.  3d  ed.  (New  York:  M.  Bender, 
1971)  at  16-4  to  16-6,  demonstrating  the  improvement  in  the  probative  value  of  evidence  obtained  if 
two  samples  are  taken. 


112 


certificate 


DIVISION  III 
CERTIFICATE  EVIDENCE 


Proof  of  tacts  123.   In  any  proceeding  in  respect  of  a  crime  committed 

alleged  in  under  section  58  (operation  of  vehicle  while  impaired)  of  the 

proposed  Criminal  Code  (LRC),  each  of  the  following  certifi- 
cates is  evidence  of  the  facts  alleged  in  the  certificate  without 
proof  of  the  signature  or  the  official  character  of  the  individual 
appearing  to  have  signed  the  certificate: 

(a)  a  certificate  of  an  analyst  stating  that  the  analyst  has 
made  an  analysis  of  a  sample  of  an  alcohol  standard  that  is 
identified  in  the  certificate  and  intended  for  use  with  a 
breath  analysis  instrument  and  that  the  sample  of  the  stan- 
dard so  analyzed  is  suitable  for  use  with  a  breath  analysis 
instrument; 

Criminal  Code.  s.  258(1)(/) 

(b)  where  samples  of  a  person's  breath  have  been  taken 
pursuant  to  a  request  made  by  a  peace  officer  under  sec- 
tion 84  or  paragraph  85(1  )(a),  a  certificate  of  a  technician 
stating 

(i)  that  the  analysis  of  each  of  the  samples  has  been 
made  with  a  breath  analysis  instrument  operated  by  the 
technician  and  ascertained  by  the  technician  to  be  in 
proper  working  order  by  means  of  an  alcohol  standard, 
identified  in  the  certificate,  that  is  suitable  for  use  with 
a  breath  analysis  instrument, 
(ii)  the  results  of  the  analyses  so  made,  and 
(iii)  if  the  technician  took  the  samples, 

(A)  the  time  and  place  each  sample  was  taken,  and 

(B)  that  each  sample  was  received  from  the  person 
directly  into  a  container  or  into  a  breath  analysis 
instrument  operated  by  the  technician; 

Criminal  Code,  s.  258(1)(#) 

(c)  a  certificate  of  an  analyst  stating  that  the  analyst  has 
made  an  analysis  of  one  part  of  each  sample  of  a  person's 
blood  that  was  contained  in  a  sealed  container  identified  in 
the  certificate,  the  date  and  place  it  was  analyzed  and  the 
result  of  the  analysis; 

Criminal  Code.  s.  2581  l)(i) 

(d)  where  samples  of  a  person's  blood  have  been  taken 
pursuant  to  a  warrant  or  a  request  made  by  a  peace  officer 
under  paragraph  86(1  ){a)  or  a  request  made  by  the  person 
under  subsection  89(2),  a  certificate  of  a  medical  practi- 
tioner or  a  technician,  stating 

(i)  that  the  medical  practitioner  or  technician  took  the 
samples. 
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COMMENT 


(ii)  the  time  and  place  each  sample  was  taken, 
(iii)  that,  at  the  time  the  samples  were  taken,  the  medi- 
cal practitioner  or  technician  divided  each  sample  into 
two  parts,  and 

(iv)  that  both  parts  of  each  sample  were  received  from 
the  person  directly  into,  or  placed  directly  into,  contain- 
ers that  were  subsequently  sealed  and  that  are  identified 
in  the  certificate; 

Criminal  Code,  s.  258(  I)(//) 

(e)  where  samples  of  a  person's  blood  have  been  taken  by 
a  technician  pursuant  to  a  warrant  or  a  request  made  by  a 
peace  officer  under  paragraph  86(1  ){a)  or  a  request  made 
by  the  person  under  subsection  89(2),  a  certificate  of  a 
medical  practitioner  stating  that  the  technician  was  acting 
under  the  practitioner's  direction; 

Criminal  Code,  s.  258(1  )(/i) 

(/)  where  samples  of  a  person's  blood  have  been  taken 
pursuant  to  a  warrant  or  a  request  made  by  a  peace  officer 
under  paragraph  86(1  )(a)  or  a  request  made  by  the  person 
under  subsection  89(2),  a  certificate  of  a  medical  practi- 
tioner stating  that  before  each  sample  was  taken  the  prac- 
titioner was  of  the  opinion  that  taking  the  blood  sample 
would  not  endanger  the  person's  life  or  health;  and 

Criminal  Code,  s.  258(1  )(h) 

(g)  where  samples  of  a  person's  blood  have  been  taken 
pursuant  to  a  warrant,  a  certificate  of  a  medical  practi- 
tioner stating  that  before  each  sample  was  taken  the  prac- 
titioner was  of  the  opinion  that  the  person  was  unable  to 
consent  to  the  taking  of  the  blood  sample  because  of  a 
physical  or  mental  condition  resulting  from  the 
consumption  of  alcohol,  the  accident  with  respect  to  which 
the  warrant  was  issued  or  an  occurrence  related  to  or 
resulting  from  the  accident. 

Criminal  Code.  s.  258(  \){h) 


Section  123  reworks  and  simplifies  paragraphs  (e)  through  (;')  of  subsection  258(1) 
of  the  present  Criminal  Code.  The  provision  allows  certain  evidence  of  analysts,  tech- 
nicians and  doctors  to  be  given  by  certificates  rather  than  personal  appearance.  The  use 
of  certificate  evidence  is  appropriate,  because  routinely  requiring  the  personal  presence 
in  court  of  analysts,  technicians  and  medical  practitioners  would  add  little,  if  anything, 
to  the  probative  value  of  their  evidence,  while  causing  inconvenience,  creating  difficult 
administrative  problems  and  adding  unnecessary  complexity  to  trials.  Therefore,  pro- 
vided that  the  conditions  established  in  this  section  are  strictly  observed  (and  provided 
that  the  proceeding  is  one  "in  respect  of  a  crime  committed  under  section  58  of  our 
proposed  Criminal  Code  .  .  ."),  section  123  continues  to  allow  certificates  to  be  used. 
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The  ability  to  require  the  analyst,  technician  or  doctor  to  attend  for  cross-examination, 
now  provided  by  Criminal  Code  subsection  258(6),  is  preserved.  (See  subsection 
124(2).) 


Notice  of 
intention  to 
tender  certificate 


Leave  to 

cross-examine  on 
certificate 


124.  (1)  No  certificate  is  admissible  in  evidence  in  a  pro- 
ceeding unless  the  party  intending  to  tender  it  has,  before  the 
proceeding,  given  to  the  other  party  reasonable  notice  of  that 
intention  and  a  copy  of  the  certificate. 

(2)  A  party  against  whom  a  certificate  is  tendered  may, 
with  leave  of  the  court,  require  the  attendance  of  the  medical 
practitioner,  analyst  or  technician  for  the  purpose  of  cross- 
examination. 

Criminal  Code,  s.  258(6),  (7) 


COMMENT 

Section  124  reproduces  the  essence  of  subsections  256(6)  and  (7)  of  the  current 
Criminal  Code.  The  object  of  this  provision  is  fairness.  Since  the  accused  is  normally 
entitled  to  expect  that  there  will  be  a  right  to  cross-examine  any  witness  who  testifies 
for  the  Crown,  fairness  dictates  that  reasonable  notice  should  be  given  of  any  intended 
derogation  from  that  right.  Upon  being  given  such  notice  (together  with  a  copy  of  the 
certificate)  the  accused  who  wishes  to  question  the  validity  of  the  certificate  may  seek 
leave  to  have  the  witness  attend  at  court  for  cross-examination. 
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INTRODUCTORY  COMMENTS 

Part  VI  of  the  present  Code,  entitled  Invasion  of  Privacy,  describes  how  private 
communications  may  be  lawfully  intercepted.  The  choice  of  this  title  is  somewhat 
misleading  because  Part  VI  protects  only  one  aspect  of  privacy. 

The  Ontario  Commission  on  Freedom  of  Information  and  Individual  Privacy154  has 
identified  three  sorts  of  privacy:  territorial,  personal  and  informational.  Territorial  pri- 
vacy is  privacy  in  a  spatial  sense  and  involves  the  right  to  be  free  from  uninvited  en- 
tries or  unwarranted  intrusions  into  one's  home.  Privacy  of  the  person  protects  the 
dignity  of  the  person  and  encompasses  freedom  from  physical  assault.  Privacy  in  the 
information  context  concerns  a  person's  claim  to  control  over  personal  information. 

The  criminal  law  has  for  centuries  protected  certain  privacy  interests,  for  example, 
by  limiting  the  police  power  to  search  a  person's  home  and  by  forbidding  murder  and 
assault.  Until  recently,  however,  the  Criminal  Code  did  not  protect  the  privacy  interest 
inherent  in  a  person's  oral  communications.  In  large  part,  this  was  because  such  protec- 
tion was  unnecessary.  It  is  only  since  the  turn  of  this  century  that  the  technology  has 
been  developed  by  which  private  communications  can  be  readily  intercepted.155  This 
development,  in  turn,  has  increased  the  public's  awareness  of  the  need  to  better  protect 
privacy.  Thus,  in  1974,  Parliament  enacted  what  is  now  Part  VI  of  the  Criminal  Code, 
which  generally  prohibits  the  interception,  by  means  of  a  surveillance  device,  of  private 
(generally  oral)  communications,  subject  to  limited  exceptions.  In  addition,  advances  in 
protecting  privacy  have  been  made  in  other  areas  of  law.156 

The  present  law  on  wiretapping  mixes  both  crimes  and  procedural  sections.  The 
crimes  set  out  in  the  present  Criminal  Code  are:  unlawful  interception  of  a  private  com- 
munication (s.  184);  unlawful  disclosure  of  an  intercepted  private  communication 
(s.  193);  and  unlawful  possession,  sale  or  purchase  of  a  device  knowing  that  its  design 
renders  it  primarily  useful  to  intercept  surreptitiously  a  private  communication  (s.  191). 

Some  procedural  sections  provide  that  a  judge  may  authorize  an  interception  of  a 
private  communication.  They  cover:  who  may  apply  for  the  authorization;  the  grounds 
on  which  a  judge  may  grant  an  authorization;  the  contents  of  an  authorization;  the  time 
period  for  which  an  authorization  is  valid;  and  how  an  authorization  may  be  renewed 
for  a  longer  period. 

Other  procedural  sections  cover: 

(a)   the  sealing  in  a  packet  of  the  documents  in  support  of  the  application  for  an 

authorization; 
'  (b)   the  granting  of  emergency  authorizations  having  a  limited  time  span  of  up  to 

thirty-six  hours; 
(c)   the  admissibility  of  the  intercepted  private  communications  as  evidence; 


154.  The  Report  of  the  Commission  on  Freedom  of  Information  and  Individual  Privacy,  Public  Government 
for  Private  People,  vol.  3,  Protection  of  Privacy  (Toronto:  The  Commission,  1980)  at  498-500. 

155.  A.F.  Westin,  Privacy  and  Freedom  (New  York:  Atheneum,  1970)  at  330-349. 

156.  See,  e.g.,  the  Quebec  Charter  of  Human  Rights  and  Freedoms,  R.S.Q.,  c.  C-12,  s.  5;  the  Privacy  Act, 
S.C.  1980-81-82-83,  c.  Ill,  Sch.  II;  the  Access  to  Information  Act,  S.C.  1980-81-82-83,  c.  Ill,  Sch.  I. 
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(d)  the  trial  judge's  power  to  order  particulars  of  the  private  communication; 

(e)  forfeiture  of  a  surveillance  device  on  conviction  for  unlawful  possession  of  it 
or  for  unlawful  interception  of  a  private  communication; 

(/)  damages  on  conviction  for  unlawful  interception  or  disclosure  of  a  private 
communication; 

(g)  annual  reports  made  by  the  appropriate  minister  about  the  number  of  author- 
ized wiretaps;  and 

(h)  the  notification  of  a  person  whose  private  communications  were  intercepted 
under  an  authorized  wiretap. 

We  have  examined  the  present  law  on  wiretapping  in  three  previous  publications. 
In  Report  31  (at  72  to  74),  we  proposed  crimes  relating  to  the  unlawful  interception  of 
private  communications  that  were  modelled  largely,  but  not  exclusively,  on  the  present 
law.  Then,  in  Working  Paper  47  on  Electronic  Surveillance,  and  Working  Paper  56 
on  Public  and  Media  Access  to  the  Criminal  Process,  we  proposed  numerous  reforms 
to  the  present  Code  procedures.1  s  These  were  designed  to  better  protect  the  funda- 
mental value  of  privacy.  Many  of  these  changes  are  in  this  draft  legislation. 

This  draft  legislation  also  takes  into  account  Supreme  Court  of  Canada  decisions 
that  have  examined  the  present  wiretap  law  in  light  of  the  Canadian  Charter  of  Rights 
and  Freedoms.  Most  notable  in  this  regard  are  the  recent  decisions  of  R.  v.  Duarte 
and  R.  v.  Wiggins,  which  ruled  that  an  interception  of  private  communications,  even 
if  made  with  the  prior  consent  of  a  party  to  the  communications  who  is  a  peace  officer 
or  an  informer  acting  on  behalf  of  the  police,  requires  prior  judicial  authorization  in 
order  to  meet  constitutional  requirements. 

The  structure  of  this  draft  legislation  is  modelled  on  that  found  in  other  Parts  of 
this  Code,  in  particular  Part  Two  (Search  and  Seizure).  In  the  interest  of  clarity,  this 
legislation  uses  simpler  language  and  avoids  cross-references  wherever  possible. 

However,  there  are  four  important  matters  that  this  legislation  does  not  presently 
address.  First,  there  are  no  provisions  regulating  the  installation  of  optical  devices.  The 
extent  to  which  the  criminal  law  should  prohibit  or  regulate  the  use  of  optical  devices 
is  an  issue  that  requires  further  study.  Second,  the  draft  legislation  contains  no 


157.  The  Commission's  proposed  crimes  are  as  follows: 

(a)  intercepting  a  private  communication  without  the  consent  of  a  party  to  it  or  without  prior  judicial 

authorization; 
(/?)  entering  private  premises  to  install,  service  or  remove  a  surveillance  or  optical  device  without  the 

consent  of  the  owner  or  occupier  or  without  prior  judicial  authorization; 
(r)  searching  such  premises  while  installing,  servicing  or  removing  the  device; 

(d)  using  force  against  a  person  for  the  purpose  of  gaining  entrance  onto,  or  exiting  from,  such 
premises;  and 

(e)  possession  of  a  device  capable  of  being  used  to  intercept  a  private  communication. 

158.  For  other  works  examining  the  present  law  on  electronic  surveillance  and  offering  proposals  for  reform, 
see  S.A.  Cohen,  Invasion  of  Privacy:  Police  and  Electronic  Surveillance  in  Canada  (Toronto:  Carswell, 
1983);  D.  Watt,  Law  of  Electronic  Surveillance  in  Canada  (Toronto:  Carswell,  1979);  D.A.  Bellemare. 
L'écoute  électronique  au  Canada  (Montreal:  Les  Editions  Yvon  Biais.  1981). 

159.  [19901  1  SCR.  30. 

160.  [1990]  1  S.C.R.  62. 
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provisions  on  the  admissibility  of  evidence.  The  rules  governing  the  admissibility  of 
evidence  for  the  entire  Code  of  Criminal  Procedure  will  be  studied  separately  later.  We 
will  determine  in  that  study  to  what  extent  special  admissibility  provisions  are  needed 
in  this  context.  Third,  there  are  no  provisions  regarding  the  forfeiture  of  a  surveillance 
device  or  the  payment  of  damages  when  a  person  is  convicted  for  some  of  these  crimes. 
These  issues  will  be  explored  more  fully  in  forthcoming  Parts  of  this  Code  dealing  with 
remedies.  Fourth,  this  legislation,  like  the  present  law,  does  not  cover  the  interception 
of  private  communications  made  in  the  course  of  investigating  a  threat  to  the  security 
of  Canada.  6 


CHAPTER  I 
INTERPRETATION 


Definitions 

"federally 
designated" 
(désigné  par  les 
autorités 
fédérales) 

"general 
interception 
clause"  (clause 
d'interception 
d  'application 
générale) 

"intercept" 
(intercepter  et 
interception) 


"private 

communication" 
(communication 
privée) 


"provincial 
minister" 
(ministre 
provincial) 


125.   In  this  Part, 

"federally  designated"  means  designated  by  the  Solicitor  Gen- 
eral of  Canada  for  the  purpose  of  applying  for  warrants 
under  this  Part  or  intercepting  private  communications 
under  a  warrant; 

Criminal  Code,  ss.  185(l)(a),  186(5).  (6).  188(l)(a) 

"general  interception  clause"  means  a  clause  in  a  warrant  au- 
thorizing the  interception  of  private  communications  of  per- 
sons who  are  not  individually  identified  or  authorizing  the 
interception  of  private  communications  at  unknown  places; 

"intercept",  in  relation  to  a  private  communication,  means  lis- 
ten to,  record  or  acquire  the  contents,  substance  or  meaning 
of  the  communication; 

Criminal  Code,  s.  183 

"private  communication"  means  any  oral  communication  or 
any  telecommunication  made  under  circumstances  in  which 
it  is  reasonable  for  a  party  to  it  to  expect  that  it  will  not  be 
intercepted  by  a  person  other  than  a  party  to  the  communi- 
cation, even  if  any  party  to  it  suspects  that  it  is  being  inter- 
cepted by  such  a  person; 

Working  Paper  47,  recs.  4,  5 
Criminal  Code,  s.  183 

"provincial  minister"  means,  in  the  Province  of  Quebec,  the 
Minister  of  Public  Security  and,  in  any  other  province,  the 
Solicitor  General  of  the  province  or,  if  there  is  no  Solicitor 
General,  the  Attorney  General  of  the  province; 


161.  Such  interceptions  continue  to  be  governed  by  the  Canadian  Security  Intelligence  Service  Act,  R.S.C. 
1985.  c.  C-23,  ss.  21-28. 


120 


to  intercept  a  private  communication. 


•provincially  "provincially  designated"  means  designated  by  a  provincial 

designated"  minister  for  the  purpose  of  applying  for  warrants  under  this 

(désigné pai  es  Part  or  intercepting  private  communications  under  a 

autorités 

provinciales)  warrant; 

Criminal  Code,  ss.  185(1)(£>),  186(51.(6),  188(  !)(/>) 

solicitor"  "solicitor"  means,  in  the  Province  of  Quebec,  an  advocate  or 

(avocat)  notary  and,  in  any  other  province,  a  barrister  or  solicitor; 

Criminal  Code,  s.  183 

"surveillance  "surveillance  device"  means  any  device  capable  of  being  used 

device" 
(dispositif  de 

surveillance) 

Report  31,  s.  65 

Working  Paper  47,  rec.  7 

Criminal  Code,  s.   1 83 

COMMENT 

Section  183  of  the  present  Code  contains  many  terms,  the  meanings  of  which  must 
be  understood  before  an  understanding  of  how  private  communications  may  be  lawfully 
intercepted  is  achievable.  Most  of  these  terms  are  now  set  out  in  this  interpretation 
section. 

Throughout  this  Part,  the  term  "warrant"  replaces  the  term  "authorization"  which  is 
now  employed  in  the  Criminal  Code.]b~  This  is  consistent  with  our  use  of  the  term 
"warrant"  throughout  this  Code.  "Warrant"  is  a  term  that  describes  the  authority,  con- 
ferred on  the  police  by  judges  or  justices  in  the  course  of  criminal  investigations,  to 
intrude  on  or  invade  privacy  interests.  Because  there  is  no  difference  in  terms  of  form 
or  function  between  an  "authorization"  or  a  "warrant",  in  some  places  in  this  text  the 
term  "warrant"  will  be  used  instead  of  the  term  "authorization"  in  order  to  avoid  the 
needless  repetition  of  the  two  terms  together.  There  is  no  reason  to  define  a  warrant  to 
intercept  private  communications  because  its  meaning  will  be  clear  from  its  use  in  other 
sections  of  this  Part. 

The  term  "federally  designated"  is  also  new.  It  is  part  of  a  plan  to  set  out  more 
simply  the  power  that  the  federal  Solicitor  General  has  under  present  Code  paragraph 
185(1)(<7)  and  subsection  186(5),  respectively,  to  designate:  (a)  persons  who  may  apply 
for  authorizations  (warrants)  to  intercept  private  communications;  or  (b)  persons  who 
may  intercept  private  communications  under  authorizations  (warrants). 

The  term  "general  interception  clause"  is  new.  It  is  preferable  to  the  pejorative 
term  "basket  clause"  that  is  in  common  usage  in  discussions  of  the  wiretap  law.  The 
general  rule  is  that  an  authorization  to  wiretap  should  identify  the  persons  whose  pri- 
vate communications  are  to  be  intercepted  under  it  or  name  the  specific  place  or  places 
where  those  private  communications  are  to  be  intercepted.  However,  under  the  present 
law  and,  indeed,  under  this  legislation,  an  authorization  can,  subject  to  certain 


162.  It  is  of  interest  to  note  that  the  Canadian  Security  Intelligence  Senice  Act,  supra,  note   161,  also 
employs  the  term  "warrant"  in  preference  to  the  Criminal  Code  term  "authorization." 
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limitations,  contain  a  "basket"  clause  allowing  either  the  interception  of  "unknown" 
persons  or  the  interception  of  private  communications  at  any  unspecified  place  that  a 
known  person  resorts  to  or  uses.  (This  latter  basket  clause  is  sometimes  referred  to  as 
an  "itinerant  interception  clause.") 

The  term  "intercept"  has  a  definition  similar  to  that  in  the  present  Code. 

The  term  "provincial  minister"  is  new.  It  describes  the  provincial  minister  who  is 
responsible  for  the  conduct  of  police  forces  within  each  province.  The  purpose  of  this 
definition  is  to  clarify  the  present  law.  The  present  Code,  in  paragraph  185(1)(£>)  and 
subsection  186(5),  sets  out  the  authority  of  the  Attorney  General  of  a  province  person- 
ally to  designate  agents  who  may  apply  for  an  authorization  to  intercept  private  com- 
munications and  who  may  intercept  private  communications  under  warrants.  By  section 
2  of  the  present  Code,  the  provincial  Attorney  General  may  be  the  Attorney  General  or 
the  Solicitor  General.  This  is  ambiguous  where,  as  in  Ontario,  a  province  has  both  an 
Attorney  General  and  a  Solicitor  General.1  At  the  stage  when  an  application  to  inter- 
cept a  private  communication  is  made,  the  aim  is  to  investigate  the  impending  or  actual 
commission  of  a  crime.  Therefore,  the  minister  responsible  for  choosing  these  agents 
should  be  the  minister  responsible  for  the  investigation  of  crimes,  rather  than  the 
minister  responsible  for  prosecuting  crimes. 

The  term  "provincially  designated"  is  to  be  read  with  the  term  "provincial 
minister." 

The  definition  "private  communication"  has  been  significantly  altered  from  that  ap- 
pearing in  the  current  Code.  The  present  definition  focuses  on  the  expectation  of  the 
originator  of  a  private  communication  that  the  communication  will  not  be  listened  to  by 
any  person  other  than  the  intended  recipient.164  This  definition  has  created  problems, 
since  its  effect  is  to  break  a  conversation  between  two  people  into  a  series  of  private 
communications.  The  interpretation  clause  presented  here  avoids  this  somewhat  artifi- 
cial distinction.  Instead  of  referring  to  the  reasonable  expectation  of  privacy  of  the 
"originator"  of  the  communication,  it  makes  a  communication  private  if  it  is  made 
under  circumstances  in  which  it  is  reasonable  for  a  "party"  to  expect  that  it  will  not  be 
intercepted  by  someone  other  than  a  party.  The  effect  is  to  clarify  that  a  private  com- 
munication means  not  the  individual  statements  that  together  make  up  a  conversation, 
but  the  conversation  as  a  whole. 

Further,  this  interpretation  clause  more  clearly  adopts  an  objective  test  to  determine 
if  the  communication  is  private.  Despite  the  reference  in  the  present  definition  to  the 
originator's  reasonable  expectation  of  privacy,  the  case  law  focuses  initially  on  the 
originator's  subjective  expectation  of  privacy.  The  person  must  first  be  found  to  have  a 
subjective  expectation  of  privacy  before  a  determination  may  be  made  as  to  whether 
that  expectation  is  objectively  reasonable.165  Specifically,  this  raises  the  issue  of 


163.  Quebec  recently  changed  the  title  of  its  Solicitor  General  to  the  Minister  of  Public  Security.  This  change 
came  into  effect  by  the  Décret  Concernant  le  Ministre  et  le  Ministre  de  la  Sécurité  Publique  (1988), 
120  G.O.  II,  4704. 

164.  See  Goldman  v.  The  Queen.  [1980]  1  S.C.R.  976. 

165.  R.  v.  Sanelli  (1987),  38  C.C.C.  (3d)  1  (Ont.  C.A.),  appeal  dismissed  on  other  grounds  by  the  Supreme 
Court  of  Canada  in  R.  v.  Duarte,  supra,  note  159. 
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whether  a  suspicion,  held  by  one  party  to  a  private  communication,  that  the  communi- 
cation is  being  intercepted  should  be  allowed  to  defeat  any  claim  to  a  reasonable  ex- 
pectation of  privacy.  The  danger  in  requiring  a  subjective  expectation  of  privacy  as  an 
initial  threshold  to  be  met  is  that  it  permits  the  subjective  fears  of  a  person  to  erode  any 
reasonable  expectation  of  privacy.  For  example,  if  the  government  were  to  announce 
tomorrow  that  it  would  monitor  all  private  communications  to  discover  who  intended  to 
commit  crimes,  it  would  then  be  possible  to  argue  that  no  one  could  reasonably  expect 
that  telephone  conversations  are  private.  To  prevent  such  a  result,  this  interpretation 
clause  clearly  provides  that  a  reasonable  expectation  of  privacy  is  not  made  unreason- 
able "even  if  one  party  to  the  communication  suspects  that  the  communication  is  being 
intercepted." 

The  definition  "solicitor"  is  identical  to  that  in  the  present  Code. 

The  term  "surveillance  device"  replaces  the  definition  "electro-magnetic,  acoustic, 
mechanical  or  other  device"  found  in  the  present  Code.  While  many  elements  of  the 
present  definition  are  retained,  our  term  is  broader.  Hearing-aids  are  no  longer  ex- 
cluded. The  ordinary  use  of  hearing-aids  would  not  be  a  crime.  However,  if  a  hearing- 
aid  were  used  purposely  to  intercept  a  private  communication  surreptitiously,  that  act 
would  be  criminal  under  section  66  of  our  proposed  Criminal  Code. 

One  term,  defined  in  the  present  Code,  that  is  not  defined  here  is  "sell."  The  defi- 
nition of  this  term  aids  in  the  interpretation  of  present  section  191,  creating  the  crime 
of  possessing,  selling,  or  purchasing  a  surveillance  device.  (Selling  such  a  device 
amounts  to  the  furthering  or  attempted  furthering  of  the  crime  of  unlawful  possession 
of  a  surveillance  device  under  paragraph  84(b)  of  our  proposed  Criminal  Code.) 


CHAPTER  II 

INTERCEPTING  PRIVATE  COMMUNICATIONS 

WITHOUT  A  WARRANT 


Interception  with  126.   A  peace  officer  or  agent  of  a  peace  officer  may,  by 

consent  means  of  a  surveillance  device,  intercept  a  private  communica- 

tion without  a  warrant  if  all  the  parties  to  the  communication 
consent  to  the  interception. 

COMMENT 

Both  the  present  Code,  in  section  184,  and  our  proposed  Criminal  Code,  in  subsec- 
tion 66(  1  ),  make  the  interception  of  private  communications  by  means  of  a  surveillance 
device  a  crime.  However,  one  broad  and  noteworthy  exemption  from  criminal  liability 
provides  that  it  is  not  a  crime  to  intercept  communications  in  this  way  if  the  intercep- 
tion is  made  with  the  consent  of  a  party  to  the  private  communication. 

A  separate  issue  from  that  of  criminal  liability,  however,  is  that  of  the  admission 
in  evidence  of  private  communications  that  have  been  obtained  by  means  of  an  inter- 


123 


ception  by  a  single  party  impliedly  consenting  to  the  interception  of  the  communica- 
tions. Here,  one  important  aspect  of  our  legislative  scheme  should  be  noted.  We  do  not 
seek  to  regulate  interceptions  of  private  communications  made  by  a  party  who  is  a 
private  citizen  acting  independently  and  without  police  involvement.  Our  legislative 
scheme  regulates  only  the  activities  of  state  officials  seeking  to  employ  electronic 
surveillance  techniques  in  the  investigation  of  crime. 

Until  recently,  the  Criminal  Code  provided  for  a  course  of  action  whereby,  if  a 
surreptitious  interception  of  private  communications  was  to  be  made  by  a  party  at  the 
behest  of  the  police,  there  was  no  need  to  go  before  a  judge  to  obtain  an  authorization 
to  wiretap.  This  meant  that  the  police  had  a  largely  unfettered  discretion  as  to  how  and 
when  to  intercept  the  private  communications.  Although  this  state  of  affairs  has 
persisted  for  many  years,  it  was,  on  occasion,  criticized: 

Judicial  review  and  control  over  the  official  resort  to  electronic  surveillance  tech- 
niques and  technology  lies  at  the  very  core  of  the  legislation.  Consent,  in  the  legis- 
lation as  presently  structured,  is  a  vehicle  whereby  judicial  oversight  may  be 
avoided.  As  such  it  has  from  the  outset  possessed  a  clear  potential  for  exploitation 
and  abuse.  It  has  been  alleged  that  these  statutory  provisions  "encourage  the  police 
to  use  'consenting  agent  provocateurs'  under  a  tacit  grant  of  immunity  from  prose- 
cution." The  consent  provisions  allow  for  ex  post  facto  validation  of  unauthorized 
electronic  eavesdropping  and  as  such  are  inconsistent  with  the  overall  scheme  of  the 
legislation. 

These  criticisms  have  been  given  apparent  approval  by  the  Supreme  Court  of  Can- 
ada in  the  cases  of  R.  v.  Duarte  and  R.  v.  Wiggins.16  These  cases  hold  that  the  sim- 
ple consent  of  one  party  to  the  interception  of  his  or  her  private  communications  cannot 
serve  as  a  device  for  bypassing  the  need  to  obtain  prior  judicial  approval  in  the  form  of 
an  authorization.  Failure  to  obtain  the  necessary  authorization  constitutes  unreasonable 
search  and  seizure  under  section  8  of  the  Charter. 

Our  draft  legislation  conforms  to  the  holding  in  Duarte  and  Wiggins,  and  addresses 
a  number  of  important  policy  implications  raised  by  those  cases.  Section  126  answers 
the  policy  question.  When  may  a  peace  officer  or  an  agent  of  a  peace  officer  intercept 
private  communications  by  means  of  a  surveillance  device  without  having  to  obtain  a 
warrant?  The  answer  is  that  this  is  permissible  if  all  parties  to  the  private  communica- 
tions consent  to  their  interception.  If  an  interception  by  means  of  a  surveillance  device 
is  sought  to  be  made  with  the  consent  of  just  one  party  to  the  communications,  a 
warrant  must  first  be  obtained,  subject  to  the  limited  exception  set  out  in  section  127. 
The  requirements  for  obtaining  a  warrant  are  set  out  in  Chapter  III  of  this  Part. 


Interception  to  127.   A  peace  officer  may,  without  a  warrant,  use  a  surveil- 

protect  life  or  lance  device  to  listen  to  but  not  record  a  private  communica- 

tion to  which  a  peace  officer  or  agent  of  a  peace  officer  is  a 


166.  Cohen,  Invasion  of  Privacy,  supra,  note  158  at  176-177.  See  also  G.  Killeen,  "Recent  Developments  in 
the  Law  of  Evidence"  (1975)  18  C.L.Q.  103  at  108. 

167.  Supra,  note  159. 

168.  Supra,  note  160. 
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party  if  it  is  reasonable  to  believe  that  the  life  or  safety  of  the 
officer  or  agent  may  be  in  danger. 


COMMENT 


In  the  cases  of  Duarte  and  Wiggins,  the  Supreme  Court  of  Canada  rejected  consent 
interceptions  of  private  communications  made  in  the  absence  of  a  prior  judicial  warrant. 
According  to  the  Court,  the  surreptitious  recording  by  the  state  of  a  person's  private 
communications  is  an  unjustifiable  invasion  of  privacy.  In  both  cases,  the  avowed  pur- 
pose of  the  surreptitious  interceptions  was  to  obtain  reliable  evidence  of  the  commission 
of  a  crime. 

However,  the  Supreme  Court  did  not  consider  in  the  cases  before  it  the  possibility 
that  it  might  on  occasion  prove  necessary  to  listen  to  private  communications,  not  for 
evidentiary  purposes,  but  in  order  to  protect  the  life  or  safety  of  an  undercover  peace 
officer  or  an  informer.  This  might  occur,  for  example,  where  a  peace  officer  is  working 
undercover  to  investigate  the  activities  of  drug  traffickers  and  a  meeting  is  suddenly 
arranged  between  the  officer  and  the  traffickers.  This  is  a  highly  dangerous  circum- 
stance that  might  emerge  without  sufficient  time  to  arrange  for  the  obtaining  of  a  judi- 
cial warrant.  In  our  view,  in  such  emergency  circumstances,  legitimate  concern  for  the 
peace  officer's  safety  should  preclude  the  need  to  obtain  a  warrant,  in  order  to  monitor 
for  protective  reasons  the  conversations  between  the  undercover  operative  and  the  drug 
traffickers.  However,  the  section  is  carefully  drafted  to  be  consistent  with  the  concern 
for  privacy  expressed  by  the  Supreme  Court.  The  authority  to  intercept  is  restricted  here 
to  one  kind  of  interception  only  -  that  of  listening  to  the  private  communications.  There 
is  no  authority  to  record  the  communications.  For  this,  a  warrant  is  required,  since  the 
purpose  of  recording  communications  is  evidentiary  and  not  protective.  (As  noted  pre- 
viously, rules  governing  the  admission  of  evidence  -  and  a  rule  will  be  required  here  - 
will  be  examined  separately  in  a  future  volume  of  this  Code.) 


CHAPTER  III 

WARRANT  TO  INTERCEPT 

PRIVATE  COMMUNICATIONS 


DIVISION  I 
GENERAL  RULE  FOR  WARRANTS 

1.  Application  for  Warrant 

Federal  applicant  128.   (1)  A  federally  designated  agent  designated  in  writ- 

ing personally  may  apply  for  a  warrant  to  intercept,  by  means 
of  a  surveillance  device,  a  private  communication  if  the  crime 
under  investigation  is  one  in  respect  of  which  proceedings  may 
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be  instituted  at  the  instance  of  the  Government  of  Canada  and 
conducted  by  or  on  behalf  of  the  Attorney  General  of  Canada. 

Criminal  Code,  s.  185(l)(a) 

Provincial  (2)  A  provincially  designated  agent  designated  in  writing 

applicant  personally  may  apply  in  the  province  of  designation  for  a  war- 

rant to  intercept,  by  means  of  a  surveillance  device,  a  private 
communication  if  the  private  communication  is  to  be  inter- 
cepted in  that  province  and  the  crime  under  investigation  is 
one  in  respect  of  which  proceedings  may  be  instituted  at  the 
instance  of  the  government  of  a  province  and  conducted  by  or 
on  behalf  of  the  Attorney  General  of  a  province. 

Working  Paper  47,  rec.  20 
Criminal  Code,  s.  185(l)(/>) 

COMMENT 

This  section  sets  out  the  general  rule  as  to  who  may  apply  for  a  warrant  to  inter- 
cept a  private  communication  by  means  of  a  surveillance  device.  It  is  modelled  in  large 
part  on  the  procedure  set  out  in  paragraphs  1 85(  1  )(«)  and  (b)  of  the  present  Code,  albeit 
with  necessary  changes. 

Subsection  (1)  focuses  on  the  "federally  designated  agent,"  that  is,  an  agent  desig- 
nated in  writing  personally  by  the  Solicitor  General  of  Canada.  Such  an  agent  may 
apply  for  a  warrant  so  long  as  the  crime  in  relation  to  which  the  application  is  sought 
may  be  prosecuted  by  the  federal  Attorney  General. 

Subsection  (2)  focuses  on  the  "provincially  designated  agent,"  that  is,  an  agent  des- 
ignated in  writing  personally  by  (in  Quebec)  the  Minister  of  Public  Security  or  (in  any 
other  province)  the  Solicitor  General  or  otherwise  the  Attorney  General.  It  is  designed 
to  fill  a  major  gap  in  the  present  law.  As  we  noted  in  Working  Paper  47,  the  wording 
of  present  paragraphs  185(1)(<j)  and  (b)  permits  provincial  authorities  to  apply  for  an 
authorization  only  when  a  crime  is  being  committed  or  was  committed  in  the  province 
in  which  the  application  was  sought.  However,  there  is  no  power  enabling  provincial 
authorities  to  apply  for  an  authorization  to  intercept  a  private  communication  in  their 
province  where  the  crime  is  being  committed  in  another  province,  even  though  the  sus- 
pects are  living  in  their  province.16  Subsection  (2)  implements  Recommendation  20  of 
Working  Paper  47  (at  34)  that  remedies  this  problem. 

These  two  subsections  alter  the  present  law  in  another  way.  Since  it  is  unlikely  that 
a  responsible  minister  would  ever  personally  apply  for  a  warrant  (although  the  Code 
presently  allows  such  personal  applications),  these  subsections  state  that  only  the  agents 
whom  the  minister  designates  may  bring  applications. 


Manner  of  129.   (1)   An  application  for  a  warrant  shall  be  made 

making  unilaterally,  in  person  and  in  private,  orally  or  in  writing. 

application 


169.  Working  Paper  47  at  33. 
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Form  of  written  (2)  An  application  in  writing  shall  be  in  the  prescribed 

application  form. 

Working  Paper  47.  rec.  18 
Criminal  Code,  s.   185(1) 

COMMENT 

To  understand  the  warrant  application  procedure  that  governs  wiretaps,  it  is  neces- 
sary to  read  these  provisions  with  the  application  procedures  for  other  warrants  set  out 
in  sections  10  to  12.  These  procedures  relate  to  the  evidence  to  be  heard  or  received  at 
the  application,  the  recording  of  evidence  and  the  procedure  on  issuing  a  warrant  after 
an  application  has  been  made  by  telephone  or  other  means  of  telecommunication. 

Section  129,  to  some  extent,  changes  the  present  Code\  application  procedures  for 
regular  authorizations  under  Part  VI.  Currently,  applications  must  be  made  in  writing. 
In  this  legislation,  consistent  with  the  approach  adopted  in  Part  Two  (Search  and  Sei- 
zure), Part  Three  (Obtaining  Forensic  Evidence)  and  Part  Four  (Testing  Persons  for 
Impairment  in  the  Operation  of  Vehicles),  electronic  surveillance  warrant  applications 
may  be  made  either  orally  or  in  writing.  Because  there  will  be  a  record  made  of  the 
application  in  all  cases,  there  is  no  need  to  require  these  applications  to  be  in  writing. 
However,  where  an  application  is  made  in  writing  it  must  be  in  the  prescribed  form. 

Applications  for  wiretap  warrants  would  generally  be  made  in  person  to  the  judge. 
Under  our  regime,  "telewarranf  applications  are  not  ordinarily  permitted.  (The  only 
time  such  applications  are  allowed  is  when  a  warrant  is  urgently  needed.  This 
eventuality  is  dealt  with  in  section  160.) 


Place  of  130.   An  application  for  a  warrant  shall  be  made  to  a 

application  judge  of  the  province  in  which  the  private  communication  is  to 

be  intercepted. 

Criminal  Code.  s.  185(1) 

COMMENT 

This  provision  has  two  salient  aspects.  First,  an  application  must  be  made  to  a 
judge,  not  to  a  justice  of  the  peace.  The  judge  would  be  a  judge  of  the  proposed  Uni- 
fied Criminal  Court.1  '  Second,  the  application  may  be  made  to  any  judge  in  any  prov- 
ince in  which  the  private  communication  is  to  be  intercepted. 


Presentation  of  131.   (1)  The  application  shall  be  presented  by  the  appli 

application  cant,  and  its  contents  shall  be  sworn  by  a  peace  officer. 

Contents  of  (2)  The  application  shall  disclose 

application 


170.  See  s.  II. 

171.  See  Working  Paper  59. 
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(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation,  and  the  facts  and 
circumstances  of  that  crime  and  their  seriousness; 

(d)  the  type  of  private  communication  to  be  intercepted; 

(e)  a  general  description  of  the  means  of  interception  to  be 
used; 

if)  the  names  of  all  persons  whose  private  communications 
are  to  be  intercepted  or,  if  the  names  cannot  be  ascer- 
tained, a  description  or  other  means  of  identifying  those 
persons  individually  or,  if  that  is  not  possible,  the  class  of 
those  unidentified  persons; 

ig)  the  places,  if  known,  at  which  the  interception  would 
occur; 

(h)  whether  any  privileged  communications  are  likely  to  be 
intercepted; 

(i)  the  grounds  for  believing  that  the  interception  may 
assist  in  the  investigation  of  the  crime; 

(/)  the  period  for  which  the  warrant  is  requested; 

(A  i  any  other  investigative  method  that  has  been  tried 
without  success  or,  if  no  other  method  has  been  tried,  the 
reasons  why  no  other  method  is  likely  to  succeed  or  why 
the  urgency  is  such  that  no  other  method  is  practicable; 

if)  a  list  of  any  previous  applications  for  a  warrant  in  re- 
spect of  the  same  crime  and  the  same  persons  or  class  of 
persons  indicating  the  date  each  application  was  made,  the 
name  of  the  judge  who  heard  each  application  and  whether 
each  application  was  withdrawn,  refused  or  granted; 

(m)  if  the  applicant  requests  authority  to  make  a  surrepti- 
tious entry  to  install,  service  or  remove  a  surveillance 
device, 

(i)   why  the  entry  is  required  and  why  other  less 

intrusive  means  of  installation,  service  or  removal  are 

unlikely  to  be  effective,  and 

(ii)  the  place  where  the  entry  would  be  made;  and 

(«)  if  the  applicant  requests  an  assistance  order  referred  to 
in  section  139,  the  nature  of  the  assistance  required. 

Working  Paper  47.  recs.  24,  33,  40 
Criminal  Code,  s.  185(1) 


128 


COMMENT 

Under  subsection  185(1)  of  the  present  Code,  the  application  made  by  the  desig- 
nated agent  is  a  separate  document  from  the  affidavit  that  is  sworn  by  a  peace  officer 
or  public  officer  in  support  of  the  application.  Under  our  proposed  Code,  however,  the 
application  itself,  rather  than  any  accompanying  affidavit,  becomes  the  primary  means 
by  which  to  present  evidence  that  supports  the  issuance  of  a  warrant.  Subsection  (1) 
provides  that  the  contents  of  the  application  must  be  sworn  by  a  peace  officer,  and  only 
appropriate  designated  agents  may  actually  present  the  application.  In  addition,  we  pro- 
pose that  only  a  "peace  officer"  (a  more  restricted  category  than  a  "public  officer")  may 
swear  to  such  contents.1 

Subsection  (2)  states  what  the  application  must  disclose.  Paragraphs  (a)  and  (b)  are 
self-explanatory.  Paragraph  (c)  replaces  paragraph  185(l)(c)  of  the  current  Code  which 
requires  that  the  application  disclose  "the  facts  relied  upon  to  justify  the  belief  that  an 
authorization  should  be  given  together  with  particulars  of  the  offence."  This  is  too  am- 
biguous. The  issue  is  not  whether  the  peace  officer  believes  that  a  warrant  should  be 
issued.  It  is  whether  the  peace  officer  has  provided  sufficient  information  to  satisfy  the 
judge  that  a  warrant  should  be  granted.  Critical  to  this  issue  are  the  facts  and  circum- 
stances of  the  crime  under  investigation,  and  how  serious  the  particular  crime  is,  given 
those  circumstances. 

The  other  paragraphs  in  subsection  (2)  require  other  relevant  information  that 
enables  the  judge  to  decide  whether  to  issue  the  warrant. 

Paragraph  185(l)(e0  of  the  present  Code,  which  states  (among  other  things)  that  the 
police  should  give  the  names  (if  they  know  them)  of  persons  whose  private  communi- 
cations they  want  to  intercept,  has  been  altered  somewhat  for  greater  clarity.  Our  para- 
graph (/),  instead  of  referring  to  "known"  persons,  refers  to  persons  who  can  be 
identified  by  any  means,  such  as  by  name  or  description.  It  is  designed  to  avoid  the 
confusion  inherent  in  talking,  as  the  case  law  pertaining  to  the  present  Code  provision 
does,  about  "known"  unknown  persons.173  Paragraph  (/)  also  refers  specifically  to  a 
class  of  unidentified  persons.  This  phrase  is  designed  to  describe  those  who  fall  within 
a  general  interception  clause  (i.e.,  a  basket  clause)  as  to  persons. 

Paragraphs  (d),  (e),  (g)  and  (/)  continue  the  law  as  set  out  in  paragraphs  185(1)(J) 
and  (e)  of  the  present  Code.  It  should  be  noted  that  paragraph  (e)  takes  an  additional 
meaning  where  a  warrant  is  being  asked  for  in  situations  in  which  has  consented  to  the 
interception  of  the  private  communications.  Here,  it  is  our  view  that  the  "general  de- 
scription of  the  means  of  interception  to  be  used"  should  include  not  only  the  type  of 
device  to  be  used  in  order  to  carry  out  the  interception,  but  also  the  fact  that  a  party  to 
the  communications  has  consented  to  the  interception. 


172.  By  s.  10(1)  of  this  Code,  the  peace  officer  can  swear  to  the  contents  of  the  application  on  information 
and  belief. 

173.  See  S.D.  Frankel,  "The  Relationship  of  "Known'  and  'Unknown'  Persons  to  the  Admissibility  of  Inter- 
cepted Private  Communications"  (1978-79)  21  C.L.Q.  465;  M.  Rosenberg,  "Chesson:  Implications  for 
Privacy  in  the  Supreme  Court's  Latest  Plunge  into  the  Unknown  of  Wiretap  Law"  (1988).  65  C.R.  (3d) 
211. 
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Paragraph  (h)  is  new.  The  present  law,  in  subsections  (2)  and  (3)  of  section  186  of 
the  Code,  sets  out  a  procedure  to  protect  privileged  communications  between  solicitor 
and  client.  This,  however,  raises  a  question  of  policy.  Should  other  privileged  commu- 
nications also  be  protected,  assuming  that  the  issuing  judge  is  satisfied  that  a  valid 
ground  of  privilege  is  engaged?  We  have  decided  that  they  should  be.  Accordingly,  to 
alert  the  judge  that  a  question  of  privilege  may  arise,  the  application  should,  if  circum- 
stances warrant  it,  contain  a  statement  that  privileged  communications  are  likely  to  be 
intercepted.  The  measures  that  a  judge  may  take  to  prevent  the  interception  of  privi- 
leged statements  is  addressed  in  later  sections. 

Paragraph  (/')  continues  the  present  law  set  out  in  paragraph  185(l)(g)  of  the  Code. 

Paragraph  (k),  with  minor  wording  changes,  continues  the  present  law  set  out  in 
paragraph  1 85(  1  )(//)  of  the  Code. 

Paragraph  (/)  continues  the  present  law  set  out  in  paragraph  185(1)(/)  of  the  Code 
with  one  important  change.  It  is  now  clearly  worded  so  as  to  require  the  applicant  to 
disclose  whether  each  previous  relevant  application  was  allowed,  rejected  or  withdrawn, 
in  order  to  afford  better  judicial  accountability. 

Paragraph  (m),  in  the  main,  is  new.1  4  It  relates  to  the  power  of  a  judge  expressly 
to  grant  the  police,  in  a  warrant  to  intercept,  authority  to  enter  a  place  surreptitiously  to 
install,  service  or  remove  a  surveillance  device.  This  power  is  more  fully  described  and 
justified  in  section  138.  We  believe  it  to  be  desirable  that  this  power  of  entry  be  subject 
to  restrictions  similar  to  those  imposed  on  the  power  to  intercept  private  communica- 
tions. In  order  to  obtain  the  authority  to  enter  for  purposes  of  installing,  servicing  or 
removing  a  surveillance  device,  the  applicant  must  now  provide  the  judge  with  all  rel- 
evant information  at  the  time  of  application. 

Paragraph  (n)  is  also  new.  Working  Paper  47  had  recommended  that  a  judge  be 
able  to  order  that  any  person  provide  reasonable  assistance  to  the  police  in  order  to 
accomplish  the  interception  pursuant  to  the  warrant.1  This  recommendation  now  finds 
expression  in  section  139  of  this  Part.  To  give  effect  to  this  proposal,  the  applicant 
would,  at  the  time  of  application,  specify  what  kind  of  assistance  is  required,  so  that  the 
judge  would  have  information  available  to  him  or  her  upon  which  to  make  this  order. 


Procedure  on  132.   Sections  10  and  1 1  apply  to  an  application  for  a  war- 

hearing  rant  under  this  Division. 

application 

Criminal  Code.  s.  1 85(  1  ) 


2.  Issuance  of  Warrant 

Grounds  for  133.   (1)  A  judge  may,  on  application,  issue  a  warrant  au- 

îssuing  warrant  thorizing  the  interception  of  a  private  communication  by  means 

of  a  surveillance  device  if  the  judge  is  satisfied  that 


174.  See,  in  this  regard,  Working  Paper  47,  rec.  31  at  48. 

175.  Recommendation  75  at  95. 
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(a)  there  are  reasonable  grounds  to  believe  that 

(i)  a  crime  punishable  by  more  than  two  years'  im- 
prisonment, or  a  conspiracy  to  commit,  an  attempt  to 
"commit,  a  furthering  of  or  an  attempted  furthering  of 
such  a  crime,  has  been  or  is  being  committed,  and 
(ii)  the  interception  of  the  private  communication  will 
assist  in  the  investigation  of  the  crime; 

(b)  other  investigative  methods  have  been  tried  without 
success,  no  other  method  is  likely  to  succeed  or  the  urgency 
is  such  that  no  other  method  is  practicable;  and 

(c)  it  would  be  in  the  best  interests  of  the  administration  of 
justice,  having  regard  to  the  seriousness  of  the  facts  and 
circumstances  of  the  crime  under  investigation. 

Undercover  (2)  The  judge  shall  not  refuse  to  issue  a  warrant  on  the 

investigation  basis  that  a  peace  officer  or  an  agent  of  a  peace  officer  will  be 

a  party  to  the  communication. 

Working  Paper  47,  recs.  19,  21 
Criminal  Code,  s.  186(1) 

COMMENT 

Subsection  133(1)  sets  out  the  things  in  respect  of  which  a  judge  must  be  satisfied 
before  issuing  a  warrant.  As  already  noted,  the  requirement  to  obtain  a  warrant  now 
generally  applies  to  surreptitious  interceptions  made  with  the  consent  of  a  party  to  the 
private  communications,  where  the  party  is  a  peace  officer  or  an  agent  of  a  peace 
officer. 

Paragraph  (a)  changes  the  present  law  in  two  major  ways.  The  first  change  is  seen 
in  subparagraph  (\)(a)(i).  It  replaces  the  definition  "offence"  in  section  183  of  the  pres- 
ent Code.  One  of  the  most  perplexing  tasks,  when  trying  to  understand  the  present 
wiretap  legislation,  is  to  discern  an  underlying  principle  justifying  the  long  list  of 
wiretappable  crimes.'  6 

Our  Working  Paper  47,  while  accepting  most  of  this  list  of  crimes,  criticized  and 
urged  the  deletion  of  the  organized  crime  definition  (i.e.,  "part  of  a  pattern  of  criminal 
activity  .  .  .")  on  the  ground  that  it  adds  little  to  the  established  definition  of  conspir- 
acy. It  also  recommended  that  some  of  the  present  crimes  be  deleted  from  the  list  (e.g., 
advocating  genocide),  while  some  new  crimes  be  added  to  it  (e.g.,  criminal  interest 

.    v    177 

rate). 


176.  "Offence"  under  s.  183  of  the  Code  is  now  defined  as  including  numerous  Criminal  Code  crimes  rang- 
ing from  high  treason  to  pool-selling  and  some  non-Code  crimes  such  as  trafficking  (under  the  Narcotic 
Control  Act,  supra,  note  21)  and  spying  (under  the  Official  Secrets  Act,  R.S.C.  1985,  c.  0-5).  It  also 
applies  to  any  crime  under  the  Code  for  which  a  punishment  of  five  years  or  more  in  jail  may  be 
imposed  or  a  crime  in  s.  20  of  the  Small  Loans  Act,  R.S.C.  1970,  c.  S-l  1  where  "there  are  reasonable 
grounds  to  believe  [that  the  crimel  is  part  of  a  pattern  of  criminal  activity  planned  and  organized  by  a 
number  of  persons  acting  in  concert."  Finally,  it  also  applies  to  conspiracy,  attempt,  being  an  accessory 
after  the  fact  or  counselling  in  relation  to  these  crimes. 

177.  Working  Paper  47,  recs.  1  to  3  at  16. 
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Subparagraph  (l)(a)(i)  is  based  on  a  simpler,  equally  sound  policy.  It  dispenses 
with  the  need  to  adopt  a  long  list  of  crimes.  This  limit  on  the  crimes  for  which  a 
warrant  may  be  obtained  is  largely  adapted  from  the  Commission's  plan  for  the  classi- 
fication of  offences.178 

The  second  change  is  seen  in  subparagraph  (l)(a)(ii).  It  sets  out  the  condition  that 
an  interception  may  only  be  authorized  if  it  is  reasonably  believed  that  the  interception 
will  assist  in  the  investigation  of  the  crime.  This  marks  a  change  from  both  the  present 
statutory  law  and  the  recommendations  in  Working  Paper  47. 

The  present  law  was  clarified  in  the  seminal  case  of  R.  v.  Finlay  and  Grellette.m 
The  "will  assist"  standard  was  first  articulated  in  that  case  by  Martin,  J. A.,  in  the  con- 
text of  a  constitutional  challenge  to  then  Part  IV.  1  (now  Part  VI)  of  the  Code,  based  on 
an  alleged  violation  of  section  8  of  the  Charter  (unreasonable  search  or  seizure).  In 
Finlay,  the  validity  of  the  impugned  Code  provision  (allowing  an  authorization  to  be 
granted  if,  among  other  things,  the  judge  to  whom  the  application  is  made  is  "satisfied 
.  .  .  that  the  granting  of  the  authorization  would  be  in  the  best  interests  of  the  adminis- 
tration of  justice  to  do  so  .  .  .")  was  upheld.  Speaking  for  the  Court,  Martin  J.  A.  ex- 
pressed the  view  that  this  Code  provision  imports  "at  least"  the  American  Title  III 
standard  of  "reasonable  ground  [probable  cause]  to  believe  that  communications  con- 
cerning the  particular  offence  will  be  obtained  through  the  interception  sought,"' "°  a 
standard  that  he  appeared  to  equate  with  the  "will  assist"  standard. 

Thus,  our  statutory  formulation  in  subparagraph  (a)(ii),  employing  the  "will  assist" 
criterion,  now  corresponds  with  the  entrenched  common  law  standard. 

The  standard  articulated  in  subparagraph  (a)(ii)  also  seeks  to  clarify  some  of  the 
ambiguity  with  respect  to  basket  clauses  (what  we  refer  to  as  "general  interception 
clauses")  that  was  engendered  by  the  recent  Supreme  Court  of  Canada  decision  in  R  v. 
Chesson}  '  To  appreciate  the  significance  of  the  proposed  reform,  it  is  first  necessary 
to  say  a  few  words  about  these  clauses  and  the  interception  of  the  communications  of 
unknown  persons.  In  Chesson,  the  Court  had  ruled  that  the  communications  of  one  par- 
ticular accused,  gathered  under  the  ostensible  authority  of  a  basket  clause  allowing  the 


178.  Supra,  note  108.  The  punishment  for  attempting,  conspiring  or  attempted  furthering  may  be  imprison- 
ment for  less  than  two  years.  By  virtue  of  the  proposals  at  45-46  of  Report  31,  the  maximum  penalty 
for  such  conduct  would  be  one-half  the  penalty  for  the  complete  crime. 

179.  (1985)  48  C.R.  (3d)  341  (Ont.  C.A.) 

1 80.  Ibid,  at  366. 

181.  Ibid.  These  formulations  have  now  been  approved  by  the  Supreme  Court  of  Canada  in  the  recent  case 
of  R.  v.  Duarte.  supra,  note  159  at  45,  where  La  Forest,  J.,  per  majority,  summarizes  the  Finlay  stan- 
dard as  requiring  the  issuing  judge  to  be  "satisfied  that  there  are  reasonable  and  probable  grounds  to 
believe  that  an  offence  has  been,  or  is  being,  committed  and  that  the  authorization  sought  will  afford 
evidence  of  [the]  offence." 

182.  [1988]  2  S.C.R.  148. 
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interception  of  communications  of  "unknown  persons, "IK<  were  inadmissible  as  evidence 
against  her  because  she  had  not  been  specifically  named  in  the  authorization.  According 
to  the  Court,  she  should  have  been  named  in  it  because  her  identity  was  known  to  the 
police  and  because  the  police  were  aware,  when  applying  for  the  authorization,  that  the 
interception  of  her  private  communications  in  the  circumstances  "might"  (not  would)  be 
of  assistance  in  the  investigation  of  the  crime. 

Superficially,  since  the  applicant  was  successful  in  challenging  the  admission  of  the 
intercepted  conversations,  the  decision  in  Chesson  seems  to  protect  individual  rights. 
However,  the  decision  has  been  criticized  for  the  standard  it  was  thought  to  have  set  on 
authorizing  interceptions.  This  standard,  it  has  been  argued,  is  too  low.'*4  In  Chesson, 
the  Court  seemingly  held  that  the  interception  of  private  communications  can  be  author- 
ized where  it  is  possible  that  the  interception  "may"  provide  evidence. 

There  is  some  question  as  to  whether  the  critics  are  correct  in  their  reading  of 
Chesson.  The  Court's  reference  to  the  "may  assist"  standard  may  have  been  limited 
simply  to  an  assertion  of  what  an  applicant  must  disclose  when  seeking  an  authoriza- 
tion, rather  than  to  the  standard  that  a  judge  must  address  when  granting  an  authoriza- 
tion. In  any  event,  in  our  view  there  is  sufficient  uncertainty  to  justify  clarification  and 
reform.  Our  standard  for  the  issuing  judge  in  subparagraph  (a){n)  is  higher  than  that 
which  the  critics  have  attacked  as  the  creation  of  the  Court  in  Chesson}*''  As  in  other 
areas  of  police  powers,  judicial  grants  of  power  to  the  police  should  be  based  on  a 
reasonable  probability  of  criminal  activity,  not  on  a  mere  suspicion  or  possibility  of 
such  activity.  Thus,  subparagraph  133(l)(«)(ii)  requires  that  the  judge  be  satisfied  that 
there  are  reasonable  grounds  to  believe  that  the  interception  of  the  private  communica- 
tion will  assist  in  the  investigation  of  the  crime. 


183.  Lawfully  to  authorize  the  interception  of  the  private  communications  of  an  "unknown"  person,  a  warrant 
must  contain  a  specific  clause  allowing  such  interception.  For  example,  a  warrant  may  state  that  inter- 
ceptions may  be  made  of  the  private  communications  of  "any  other  persons'"  residing  at  the  specific 
addresses  set  out  in  it.  This  clause  is  commonly  called  a  "basket  clause"  and  under  this  legislation  is 
referred  to  as  a  "general  interception  clause."  The  case  law  has  had  to  sort  out  the  extent  to  which  these 
basket  clauses  are  valid.  A  major  issue  is  whether  a  basket  clause  can  be  used  only  to  intercept  the 
private  communications  of  "known  unknowns",  i.e.,  persons  who  are  known  to  exist  but  whose  identity 
is  unknown.  In  R.  v.  Samson  (1983).  36  C.R.  (3d)  126  (Ont.  C.A.)  it  was  held  that  basket  clauses  should 
not  be  restricted  in  this  manner  and  could  be  used  to  intercept  the  private  communications  of  persons  of 
whose  existence  the  police  later  became  aware. 

184.  See  Rosenberg,  supra,  note  173. 

185.  Note  that  this  standard  is  a  lower  one  than  that  proposed  in  Working  Paper  47.  There  we  recommended 
(in  recs.  26  and  27  at  42)  that  an  interception  of  private  communications  authorized  by  a  judge  should 
be  restricted  to  occasions  when  it  is  reasonably  believed  that  the  interception  may  assist  the  investiga- 
tion of  the  crime  by  reasons  of  the  person's  "involvement"  in  the  crime.  In  fact,  the  Commission  force- 
fully argued  that  a  lower  standard  may  violate  Canada's  obligations  under  the  International  Covenant  on 
Civil  and  Political  Rights  and  even  sections  of  the  Canadian  Charter  of  Rights  and  Freedoms.  (See 
Working  Paper  47  at  35.)  However,  this  point  was  made  in  discussing  minimization.  Such  concerns  are 
addressed  in  s.  140  of  this  legislation,  which  proposes  a  list  of  conditions  that  a  judge  may  impose  in 
order  to  better  ensure  that  only  relevant  private  communications  will  be  intercepted.  However,  a  prob- 
lem was  identified  with  respect  to  the  term  "involvement."  Consultants  pointed  out  that  this  test  was  too 
narrow  since  there  may  be  occasions  when  private  communications  should  be  intercepted  even  though 
the  person  is  not  involved  in  committing  a  crime.  For  example,  the  person  could  be  an  innocent  agent 
passing  on  or  receiving  information  from  a  person  involved  in  the  crime. 
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Subparagraph  133(l)(a)(ii)  restricts  the  scope  of  basket  or  general  interception 
clauses.  It  applies  the  same  standard  for  obtaining  a  warrant  in  relation  to  "unknown" 
persons  (for  greater  clarity,  referred  to  in  this  draft  as  unidentified  persons)  as  for 
"known"  persons  (referred  to  now  as  identified  persons)  —  i.e.,  whether  interception  of 
the  private  communications  will  assist  in  the  investigation  of  the  crime.  This  means  that 
an  unidentified  person  must  be  someone  whose  existence  is  known  to  the  police  at  the 
time  of  the  application,  not  someone  whose  existence  the  police  later  become  aware  of. 
This  in  effect  accepts  the  reasoning  of  Judge  Borins  of  the  Ontario  District  Court  in  R. 
v.  Samson  (No.  4),m  in  preference  to  the  position  articulated  by  the  Ontario  Court  of 
Appeal187  when  reversing  that  decision. 

Paragraph  (l)(b)  continues  the  present  law  set  out  in  paragraph  \S6(\)(b)  of  the 
Code. 

Paragraph  (l)(c)  is  based  on  paragraph  186(l)(a)  of  the  Criminal  Code,  which  pro- 
vides that  the  judge  can  authorize  the  interception  if  satisfied  "that  it  would  be  in  the 

1 XS  1  SO 

best  interests  of  the  administration  of  justice  to  do  so."  In  Working  Paper  47,  we 
observed  that,  given  the  wide  range  of  crimes  for  which  an  authorization  may  be  ob- 
tained, authorizations  should  not  be  granted  in  relation  to  minor  manifestations  of  those 
crimes.  Paragraph  (l)(c)  is  consistent  with  this  policy.  In  considering  whether  or  not  it 
would  be  in  the  best  interests  of  the  administration  of  justice,  the  judge  is  directed  by 
this  paragraph  to  have  regard  to  the  seriousness  of  the  facts  and  circumstances  of  the 
crime  under  investigation.  In  effect,  the  issuing  judge  must  determine,  in  each  case, 
whether  the  interest  in  protecting  society  from  harmful  criminal  activity  outweighs  the 
interest  in  protecting  the  privacy  of  the  individual. 

Subsection  133(2)  addresses  a  possible  interpretation  difficulty  that  may  arise 
where  a  warrant  is  applied  for  in  circumstances  in  which  a  party  is  prepared  to  consent 
to  the  interception  of  private  communications.  One  arguable  interpretation  of  subsection 
133(1)  is  that  the  grounds  set  out  there  effectively  preclude  obtaining  a  warrant  to  in- 
tercept in  those  circumstances.  It  may  be  argued  that,  where  the  police  have  a  consent- 
ing party,  they  will  be  unable  to  obtain  a  judicial  authorization  to  tap  because  under  the 
legislation  other  investigative  techniques  (i.e.,  the  use  of  unwired  or  untapped  infor- 
mants) will  not  have  been  tried  or  failed.  In  our  view,  the  mere  fact  that  a  peace  officer 
or  an  agent  is  a  party  to  the  private  communications  should  not  preclude  the  issuance 


186:  (1982),  37  O.R.  (2d)  26  (Co.  Ct). 

187.  Supra,  note  183. 

188.  In  R.  v.  Finlay  and  Grellette,  supra,  note  179  at  366,  Martin,  J. A.  discussed  this  standard  in  the  follow- 
ing terms  which  also  explain  our  use  of  the  same  phrase  in  this  legislation: 

"The  judge  must  ...  be  satisfied  that  the  granting  of  the  authorization  would  be  in  the  'best  inter- 
ests of  the  administration  of  justice.'  The  language  used  by  Parliament,  as  previously  indicated,  re- 
quires the  judge  to  balance  the  interests  of  effective  law  enforcement  against  privacy  interests  and. 
in  my  view,  imports  at  least  the  requirement  that  the  judge  must  be  satisfied  that  there  is  reasonable 
ground  to  believe  that  communications  concerning  the  particular  offence  will  be  obtained  through 
the  interception  sought.  The  'particular  offence,'  of  course,  includes  the  inchoate  offences  of  con- 
spiracy, attempt  or  incitement  to  commit  the  offence." 

189.  Recommendation  19  at  32-33. 
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of  a  warrant.  Subsection  133(2)  is  designed  to  prevent  needless  litigation  over  this  point 
of  interpretation. 

Office  of  solicitor  134.   A  judge  shall  not  issue  a  warrant  to  intercept  a  pri- 

vate communication  at  the  office  of  a  solicitor  or  any  place 
ordinarily  used  by  a  solicitor  for  the  purpose  of  consulting  with 
clients,  unless  the  judge  is  satisfied,  in  addition,  that  there  are 
reasonable  grounds  to  believe  that  the  solicitor  or  any  of  the 
solicitor's  partners,  associates  or  employees 

(a)  is  or  is  about  to  become  a  participant  in  the  crime 
under  investigation;  or 

(£>)  is  the  victim  of  the  crime  under  investigation  and  has 
requested  that  the  interception  be  made. 

Criminal  Code,  s.  186(2) 

COMMENT 

See  the  comment  to  section  135. 


Home  of  solicitor  135.   A  judge  shall  not  issue  a  warrant  to  intercept  a  pri- 

vate communication  at  the  home  of  a  solicitor,  unless  the  judge 
is  satisfied,  in  addition,  that  there  are  reasonable  grounds  to 
believe  that  the  solicitor  or  any  member  of  the  solicitor's 
household 

(a)  is  or  is  about  to  become  a  participant  in  the  crime 
under  investigation;  or 

i/o  is  the  victim  of  the  crime  under  investigation  and  has 
requested  that  the  interception  be  made. 

Criminal  Code,  s.  186(2) 

COMMENT 

The  power  to  intercept  private  communications  has  the  serious  potential  to  erode 
the  protection  provided  by  the  law  of  solicitor-client  privilege.  This  important  privilege 
safeguards  the  confidentiality  of  communications  made  between  lawyers  and  their 
clients. 

Subsection  186(2)  of  the  present  Code  takes  special  measures  (repeated  here  in 
paragraphs  134(a)  and  135(a))  to  protect  solicitor-client  privilege.  To  ensure  clarity,  we 
have  divided  the  Code  provision  into  two  parts.  Paragraph  134(a)  deals  with  intercep- 
tions of  private  communications  at  a  solicitor's  office  or  any  place  ordinarily  used  by  a 
solicitor  for  the  purpose  of  consulting  with  clients.  Paragraph  135(a)  deals  with  inter- 
ceptions of  private  communications  at  a  solicitor's  home.  In  both  cases,  there  is  no 
protection  available  to  a  solicitor  who  is  involved  in  committing  the  crime  under  inves- 
tigation. 
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Paragraphs  134(b)  and  135(b)  are  new.  They  are  added  as  a  result  of  the  general 
requirement  that  a  warrant  be  obtained  even  when  a  party  to  the  private  communica- 
tions consents  to  their  interception.  Without  this  provision  it  would  be  impossible  for  a 
lawyer  to  obtain  the  assistance  of  the  police  to  wiretap  or  trace  an  extortionist's  tele- 
phone calls  or  other  communications.  Thus,  paragraphs  134(b)  and  135(b),  in  a  care- 
fully drafted  manner,  allow  the  police,  at  the  request  of  a  lawyer  who  is  the  intended 
victim  of  a  crime,  to  obtain  a  warrant  to  intercept  private  communications  at  the  office 
or  home  of  the  lawyer. 

It  should  be  noted  that  section  140  permits  a  judge  to  impose  minimization  condi- 
tions. In  the  context  of  wiretaps  at  a  lawyer's  office  or  home,  we  expect  that  a  judge 
would  impose  conditions  to  minimize  the  intrusions  so  that,  as  much  as  possible,  the 
interception  of  private  communications  would  be  restricted  to  relevant  communications. 
For  example,  one  condition  which  could  be  imposed  is  live-monitoring,  which  is 
explained  in  the  comment  to  section  140. 


Unknown  places  136.   A  judge  shall  not  issue  a  warrant  to  intercept  private 

communications  at  unknown  places,  unless  the  person  whose 
private  communications  are  to  be  intercepted  is  individually 
identified  in  the  warrant. 

Working  Paper  47,  rec.  29 

COMMENT 

The  courts,  in  the  absence  of  statutory  guidance,  have  had  to  struggle  to  place 
effective  limits  on  an  "itinerant  interception"  clause.  This  is  a  basket  clause  that  permits 
the  interception  of  private  communications  at  places  other  than  those  specifically  named 
in  the  warrant  —  i.e.,  at  any  place  used  by  or  resorted  to  by  the  person  whose  private 
communications  may  be  intercepted  pursuant  to  the  warrant.  The  courts  have  ruled  that 
such  a  clause  is  valid  only  as  regards  identified  persons.  If  it  were  otherwise,  the  power 
given  to  the  police  to  intercept  private  communications  would  be  very  nearly 
unfettered. 

This  provision  adopts  the  policy  set  out  in  Working  Paper  47,  {  and  limits  the  use 
of  the  "itinerant  interception"  basket  clause  (referred  to  as  a  "general  interception 
clause"  in  this  legislation)  to  persons  identified  in  the  warrant. 


Unidentified  137.   A  judge  shall  not  issue  a  warrant  to  intercept  private 

Persons  communications  of  persons  who  are  not  individually  identified, 

unless  the  places  at  which  the  interception  is  to  occur  are  iden- 
tified in  the  warrant. 

Working  Paper  47,  rec.  28 


190.  Recommendation  29  at  42. 
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COMMENT 

This  provision  directly  addresses  the  issue  of  whether  a  "general  interception 
clause"  as  to  places  is  available  to  assist  in  the  interception  of  private  communications 
of  unidentified  persons.  It  adopts  the  policy  of  the  present  law  that  it  is  unlawful  to 
authorize  the  interception  of  the  private  communications  of  unknown  persons  at 
unspecified  locations. 

However,  to  permit  flexibility  in  the  use  of  a  warrant  to  intercept,  section  157 
allows  a  warrant  to  be  amended  from  time  to  time  during  an  investigation,  to  specify 
places  previously  unnamed. 


Authority  to  138.   At  the  request  of  the  applicant,  the  judge  may,  by  the 

niake  warrant,  grant  authority  to  enter  any  place  surreptitiously  to 

surreptitious  entry  install,  service  or  remove  a  surveillance  device,  if  the  judge  is 

satisfied  there  are  reasonable  grounds  to  believe  that  less  intru- 
sive means  of  installation,  service  or  removal  are  unlikely  to  be 
effective. 

Working  Paper  47.  recs.  31,  32 

COMMENT 

The  present  Code  expressly  authorizes  only  the  interception  of  private  communica- 
tions. It  does  not  expressly  authorize  the  police  to  enter  a  place  surreptitiously  in  order 
to  install,  service  or  remove  a  surveillance  device.  In  the  cases  of  Lyons  v.  The 
Queen192  and  Wiretap  Reference,  the  Supreme  Court  of  Canada  ruled  that  the  author- 
ity to  intercept  private  communications  includes  the  ancillary  power  to  enter  a  place 
surreptitiously  to  install  a  surveillance  device.  These  decisions  apply  even  in  the  post- 
Charter  era. 

We  accept  that  there  is  a  legitimate  need  to  permit  surreptitious  entry  in  order  to 
install,  service  or  remove  a  surveillance  device.  However,  because  this  power  presently 
exists  only  by  implication  through  the  decisions  of  the  courts,  it  has  been  inadequately 
structured.  Entering  a  person's  premises  without  consent,  for  example,  is  a  serious  in- 
vasion of  the  person's  privacy.  Consequently,  any  power  to  enter  surreptitiously  should 
be  subject  to  prior  express  judicial  approval.  Section  138  ensures  this.  Before  the  au- 
thority to  enter  a  place  covertly  (for  example,  a  person's  house  or  car)  is  to  be  con- 
ferred, the.  judge  must  be  satisfied  there  are  reasonable  grounds  to  believe  that  less 
intrusive  means  of  installation,  service  or  removal  are  unlikely  to  be  effective.  This 
approach,  in  our  view,  strikes  the  appropriate  balance  between  crime  prevention  and  the 
protection  of  privacy,  and  does  so  in  a  manner  that  is  consonant  with  the  demands  of 
the  rule  of  law. 


191.  See  R.  v.  McLeod  (  1988).  63  C.R.  (3d)  104  (N.W.T.C.A.). 

192.  [1984]  2  SCR.  631. 

193.  [1984]  2  SCR.  697. 

194.  See  R.  v.  Chesson,  supra,  note  182. 
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Assistance  order  139.   (1)  When  issuing  a  warrant,  the  judge  may,  at  the 

request  of  the  applicant,  make  an  order  directing  any  person 
engaged  in  providing  a  communication  or  telecommunication 
service,  or  the  owner  of  or  any  person  engaged  in  managing  or 
taking  care  of  the  place  in  which  a  surveillance  device  is  to  be 
installed,  to  give  such  assistance  as  the  judge  may  specify  in  the 
order. 

Compensation  (2)  The  order  may  provide  that  reasonable  compensation 

be  paid  for  the  assistance. 

Working  Paper  47,  rec.  75 

Form  of  order  (3)  The  order  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  judge  who  issues  it. 

Contents  of  order  (4)  The  order  shall  be  directed  to  a  named  person  or  orga- 

nization and  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  nature  of  the  assistance  to  be  given; 

(c)  the  date  and  place  of  issuance;  and 

(d)  the  name  and  jurisdiction  of  the  judge. 

Warning  in  order  (5)  The  order  shall  contain  a  warning  that  failure  to  obey 

the  order  is  a  crime  under  paragraph  121(6)  of  the  proposed 
Criminal  Code  (LRC)  (disobeying  a  court  order). 

COMMENT 

In  Working  Paper  47  (at  95),  we  reported  that  there  have  been  occasions  when, 
although  an  authorization  was  obtained  to  intercept  a  private  communication,  the  inter- 
ception could  not  be  carried  out  because  the  necessary  assistance  was  not  forthcoming 
from  the  appropriate  communications  company.  This  section  remedies  this  problem. 
Subsection  (1)  empowers  a  judge  separately  to  order  appropriate  persons  to  assist  the 
police  in  setting  up  the  surveillance  device. 

Subsection  (2)  is  self-explanatory. 

Subsections  (3)  and  (4)  state  the  form  and  content  of  an  order  to  assist,  and  are 
self-explanatory. 

Failure  to  comply  with  an  order  would  constitute  the  crime  of  disobeying  a  lawful 
court  order  under  paragraph  121(6)  of  our  proposed  Criminal  Code.  Because  it  is  ap- 
propriate, in  our  view,  that  the  order  contain  a  warning  to  that  effect,  it  is  provided  in 
subsection  (5). 


Imposition  of 
conditions  to 
minimize 
intrusion 


140.   A  judge  who  issues  a  warrant  may  include  in  it  any 
of  the  following  conditions: 

(a)  that  the  interception  be  monitored  by  a  person  at  all 
times; 
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COMMENT 


(/m  that,  so  far  as  is  reasonably  practicable,  only  the  com- 
munications of  persons  individually  identified  or  encom- 
passed by  a  general  interception  clause  in  the  warrant  be 
intercepted; 

(c)  where  private  communications  at  a  telephone  available 
to  the  public  will  be  intercepted,  that  the  interception  be 
monitored  by  a  person  at  all  times  and  that,  where  practi- 
cable, the  telephone  be  observed  at  all  times; 

(d)  that  reasonable  steps  be  taken  not  to  intercept  commu- 
nications between  persons  in  such  privileged  or  confidential 
relationships  as  may  be  specified  by  the  judge; 

(e)  that  the  interception  stop  when  the  objective  of  the  in- 
vestigation, as  disclosed  in  the  application  for  the  warrant, 
is  attained; 

if)  where  private  communications  on  a  party  line  will  be 
intercepted,  that  the  interception  be  monitored  by  a  person 
at  all  times; 

(g)  where  authority  is  given  to  enter  a  place  surrepti- 
tiously, that  the  entry  be  made  or  not  be  made  by  certain 
means; 

(h)  that  periodic  reports  be  made  to  the  judge  identifying 
any  person  who  is  not  individually  identified  in  the  war- 
rant but  whose  private  communications  are  being  inter- 
cepted; 

(/)  that  periodic  reports  be  made  to  the  judge  identifying 
any  place  that  is  not  identified  in  the  warrant  but  where 
interceptions  are  occurring; 

(/')  that  any  application  for  a  renewal  of  the  warrant,  for 
an  amendment  to  the  warrant  or  for  a  separate  warrant  in 
respect  of  the  same  investigation  be  made  to  the  same 
judge  who  issued  the  original  warrant;  and 

(k)  any  other  conditions  that  the  judge  considers  advisable 
to  minimize  interceptions  that  would  not  assist  in  the 
investigation  of  the  crime. 

Working  Paper  47.  recs.  22,  23,  25,  30,  36 
Criminal  Code,  s.  186(3) 


This  section  focuses  on  the  issue  of  minimization.  "Minimization"  is  "the  proce- 
dure by  which  only  those  communications  which  are  the  proper  subject  of  the  investi- 
gation are  intercepted  and  recorded."'95 


195.  Working  Paper  47  at  34. 
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The  present  Code  contains  no  express  provisions  to  guide  a  judge  in  deciding 
whether  terms  or  conditions  are  necessary  to  minimize  the  extent  of  the  interception  of 
the  private  communication  or  the  recording  of  it. 

In  Working  Paper  47  (at  35)  we  objected  to  the  absence  of  any  minimization  pro- 
visions in  the  present  Code.  We  argued  that  failure  to  include  such  provisions  raised 
serious  questions  about  Canada's  meeting  its  obligations  to  protect  privacy  under  inter- 
national law,  and  perhaps  even  under  the  Canadian  Charter  of  Rights  and  Freedoms. 
Nonetheless,  the  Working  Paper  was  sensitive  to  criticisms  that  mandatory  minimiza- 
tion would  result  in  too  costly  a  process  and  would  frustrate  criminal  investigations. 
Consequently,  a  compromise  was  recommended:  judges  would  have  the  discretion  to 
impose  certain  minimization  conditions  where  it  was  considered  necessary  to  do  so. 

The  list  set  out  in  section  140  covers  a  broad  range  of  conditions.  The  broadest  is 
that  set  out  in  paragraph  (k).  Other  conditions  are  more  specific.  For  example,  para- 
graph (c)  addresses  minimization  in  the  context  of  intercepting  private  communications 
at  a  public  telephone  booth. 

While  most  of  these  conditions  are  self-explanatory,  two  of  them  merit  special 
mention.  Paragraph  (a)  permits  a  judge  to  require  live-monitoring  of  the  private  com- 
munication. This  means  that  a  person  must  listen  to  the  live  private  communication  and 
decide  whether  continued  listening  is  justified  and  whether  it  should  be  recorded.  Thus, 
the  condition,  if  imposed,  prevents  prolonged  overhearing  as  well  as  the  recording  of 
irrelevant  private  communications.  Paragraph  (d)  is  designed  to  ensure  that  privileged 
or  confidential  private  communications  are  not  intercepted.  If  the  judge  believes  that  the 
communications  to  be  intercepted  may  be  privileged  or  confidential,  he  or  she  may 
order  that  reasonable  steps  be  taken  not  to  intercept  them.  This  protects  not  only 
solicitor-client  privilege,  but  also  other  potentially  privileged  communications,  such  as 
those  between  husband  and  wife.  This  better  ensures  the  confidentiality  of  all  privileged 
communications  (even  those  that  are  not  currently  recognized  but  that  may  be  legally 
recognized  in  the  future)  than  does  the  present  law. 


Form  of  warrant  141.   A  warrant  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  judge  who  issues  it. 


Contents  of  142.   The  warrant  shall  disclose 

warrant  ,    ,    .,  ,.        ,, 

(a)  the  applicant  s  name; 

(b)  the  crime  under  investigation; 

(c)  the  type  of  private  communication  that  may  be 
intercepted; 

(d)  a  general  description  of  the  means  of  interception  that 
may  be  used; 

(e)  as  precisely  as  possible,  the  persons  or  class  of  persons 
whose  private  communications  may  be  intercepted; 


140 


if)  the  places,  if  known,  at  which  the  interception  may 
occur; 

(g)   if  authority  to  make  a  surreptitious  entry  is  being 
granted,  the  place  that  may  be  entered; 

(h)  any  conditions  imposed  by  the  judge; 

(i)  the  date  the  warrant  expires; 

(/')  the  date  and  place  of  issuance;  and 

(A  i  the  name  and  jurisdiction  of  the  judge. 

Working  Paper  47,  recs.  26-29 
Criminal  Code,  s.  186(4) 

COMMENT 

Subsection  186(4)  of  the  present  Code  sets  out  what  an  authorization  must  contain: 
the  crime  in  respect  of  which  the  private  communication  may  be  intercepted;  the  type 
of  private  communication  that  may  be  intercepted;  the  identity  of  the  persons,  if  known, 
whose  private  communications  are  to  be  intercepted;  a  general  description,  if  possible, 
of  the  places  at  which  the  private  communications  may  be  intercepted;  a  general  de- 
scription of  the  means  of  interception  that  may  be  used;  such  terms  and  conditions  as 
the  judge  considers  advisable  in  the  public  interest;  and  a  specified  period  of  validity 
not  exceeding  sixty  days. 

The  contents  of  a  warrant  in  this  Part,  although  altered  for  purposes  of  clarity  and 
consistency,  are  modelled  largely  on  subsection  186(4).  However,  additional  informa- 
tion is  included  in  order  to  correspond  more  fully  to  the  judge's  authority  to  issue  the 
warrant.  For  example,  paragraph  142(e),  by  using  the  phrase  "class  of  persons,"  now 
refers  to  a  basket  clause  as  to  persons.  Also,  paragraph  142(g)  provides  that,  if  a  judge 
decides  to  authorize  surreptitious  entry  in  order  to  install,  service  or  remove  a  surveil- 
lance device,  the  warrant  must  contain  a  clause  to  that  effect.  Since  the  warrant  must 
specify  the  known  places  at  which  interceptions  of  private  communications  are  to  be 
made,  it  is  logical  for  the  warrant  also  to  specify  the  places  at  which  a  surreptitious 
entry  is  authorized. 


Expiration  period  143.   The  judge  shall  set  out  in  the  warrant  an  expiry  date 

not  more  than  sixty  days  after  the  date  of  issue. 

Criminal  Code,  s.  186(4)(«) 

COMMENT 

By  paragraph  186(4)(é0  of  the  present  Code,  the  maximum  period  of  an  authoriza- 
tion is  sixty  days.  This  section  continues  that  policy. 
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3.  Renewal  of  Warrant 


INTRODUCTORY  COMMENT 


Although  a  warrant  to  intercept  is  valid  for  the  period  not  exceeding  sixty  days 
specified  in  it,  if  the  investigation  is  ongoing,  that  period  may  prove  to  be  inadequate. 
For  this  reason,  present  Code  subsections  186(6)  and  (7)  and  now  the  following  provis- 
ions provide  for  the  renewal  of  the  warrant  to  intercept  a  private  communication. 


Applicant  144.    An  application  to  renew  a  warrant  may  be  made  by 

the  designated  agent  who  applied  for  the  warrant  or  any  other 
agent  of  the  same  designation. 

COMMENT 

Section  144  states  who  may  make  an  application  to  renew.  The  designated  agent 
who  made  the  original  application  for  the  warrant  to  intercept  would  be  able  to  apply 
for  a  renewal.  In  addition,  a  different  agent  would  be  able  to  apply  for  a  renewal  so 
long  as  that  agent  had  been  designated  as  a  person  capable  of  applying  for  a  warrant 
by  the  same  federal  or  provincial  minister  who  had  designated  the  agent  making  the 
original  application. 


Manner  of  145.    (1)  The  application  shall  be  made  unilaterally,  in 

making  person  and  in  private,  orally  or  in  writing. 

application 

Form  of  written  (2)  An  application  in  writing  shall  be  in  the  prescribed 

application  form. 

Working  Paper  47,  rec.  18 
Criminal  Code,  s.  186(6) 

COMMENT 

Subsection  186(6)  of  the  present  Code  provides  a  cursory  description  of  the  appli- 
cation process  for  obtaining  a  renewal.  In  contrast,  this  section  clarifies  the  procedure 
by  providing  more  elaborate  details  of  the  manner  and  form  of  the  application  for  a 
renewal. 


Time  and  place  146.   An  application  to  renew  a  warrant  shall  be  made  be- 

of  application  fore  tne  warrant  expires,  and  shall  be  made  to  a  judge  of  the 

province  in  which  the  warrant  was  issued. 

Criminal  Code.  s.  186(6) 
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COMMENT 

This  section  states  when  and  to  whom  the  application  must  be  made.  The  applica- 
tion for  a  renewal  must  be  brought  before  the  warrant  expires.  Otherwise,  there  is 
nothing  to  renew. 


Presentation  of  147.    (1)    The  application  shall   be  presented   by   the 

application  applicant,  and  its  contents  shall  be  sworn  by  a  peace  officer. 

Contents  of  (2)  The  application  shall  disclose 

application  ,    .     ..  ,.         ., 

11  (a)  the  applicant  s  name; 

{b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(d)  the  reasons  for  requesting  a  renewal  of  the  warrant; 

(e)  full  particulars,  including  dates  and  times,  of  any  inter- 
ception made  or  attempted  under  the  warrant; 

(/)  any  information  that  was  obtained  by  interception 
under  the  warrant; 

(g)  a  list  of  any  previous  applications  to  renew  the  war- 
rant, including  the  date  each  application  was  made,  the 
name  of  the  judge  who  heard  each  application  and  whether 
each  application  was  withdrawn,  refused  or  granted; 

(h)  whether  the  warrant  being  renewed  contains  a  general 
interception  clause; 

(i)  whether  an  application  to  amend  the  warrant  is  being 
brought,  together  with  the  application  for  a  renewal,  to 
add  new  persons  whose  private  communications  may  be  in- 
tercepted or  new  places  at  which  interceptions  may  occur; 

(/')  the  period  for  which  the  renewal  is  requested;  and 

(k)  if  the  applicant  requests  that  the  warrant  be  renewed 
for  a  period  exceeding  thirty  days,  the  grounds  for 
believing  that  the  longer  period  is  necessary. 

Working  Paper  47,  rec.  18 
Criminal  Code,  s.  186(6) 

COMMENT 

Subsection  (1)  applies,  to  an  application  for  a  renewal  of  a  warrant  to  intercept 
private  communications,  the  same  procedure  as  exists  for  presenting  and  swearing  an 
application  for  a  warrant  to  intercept  private  communications. 

Subsection  (2)  sets  out  the  contents  of  a  renewal  application.  Paragraphs  (d)  to  (g) 
and  (J)  reflect  what  the  present  law,  in  paragraphs  186(6)(«)  to  (c)  of  the  Criminal 
Code,  states  must  be  disclosed.  However,  instead  of  making  a  vague  reference  to  "such 
other  information  as  the  judge  may  require"  as  the  present  law  does,  this  section  pro- 
vides greater  detail.  Paragraph  (h)  requires  the  peace  officer  to  disclose  whether  the 
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warrant  being  renewed  contains  a  "general  interception  clause."  This  information  is 
necessary  so  that  a  judge  may  ascertain  in  respect  of  this  application  whether  persons 
or  places  previously  unidentified  must  now  be  identified  in  the  renewed  warrant.  (See 
section  150,  which  requires  that  a  renewed  warrant  identify  such  persons  or  places 
where  possible.)  Paragraph  (i)  relates  to  paragraph  157(</),  which  permits  an  amend- 
ment to  the  warrant  to  add  persons  or  places  not  encompassed  by  the  original  warrant. 
Where  such  an  amendment  is  sought  at  the  renewal  stage,  it  must  be  disclosed  in  the 
application.  Paragraph  (k)  is  also  new.  It  relates  to  the  power  of  the  judge  under  sub- 
section 151(2)  to  allow  the  warrant  to  be  renewed  for  a  period  longer  than  the  usual 
thirty-day  validity  period. 


Procedure  on 

hearing 

application 


148.   Sections  10  and  11  apply  to  an  application  to  renew  a 
warrant. 


COMMENT 

By  virtue  of  this  provision,  the  same  rules  governing  the  hearing  and  recording  of 
evidence  on  an  application  for  a  warrant  to  intercept  private  communications  also  apply 
at  the  application  for  a  renewal  of  a  warrant. 


Grounds  for 
renewal 


149.  A  judge  who,  on  application,  is  satisfied  that  the 
grounds  on  which  a  warrant  was  issued  still  exist  may  renew 
the  warrant  by  endorsing  it,  signing  the  endorsement  and 
indicating  the  date  and  place  of  renewal. 

Criminal  Code,  s.  186(7) 


COMMENT 

Clearly,  a  renewal  should  only  be  granted  if  the  circumstances  that  gave  rise  to  the 
granting  of  the  warrant  still  apply.  Subsection  186(7)  of  the  Criminal  Code  provides 
that  a  renewal  may  be  given  if  the  judge  to  whom  the  application  is  made  is  satisfied 
that  any  of  the  circumstances  justifying  the  issuance  of  a  warrant  under  subsection 
186(1)  still  obtain.  Section  149  adopts  this  policy  but  uses  clearer  language.  We 
anticipate  that  the  renewal  will  be  made  by  simply  endorsing  the  original  warrant  with 
the  new  period  during  which  it  is  valid,  then  signing  it  and  indicating  the  date  and 
place  of  renewal. 


Restriction  on 

renewal  of 

warrant 

containing 

general 

interception 

clause 


150.  A  warrant  that  contains  a  general  interception  clause 
may  not  be  renewed  unless  the  warrant  is  amended,  in  accor- 
dance with  the  amendment  procedure,  to  specify  the  identities 
of  persons  or  locations  of  places  previously  encompassed  by  the 
clause  but  since  ascertained. 
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COMMENT 

The  case  law  in  this  area  suggests  that  if  a  warrant  authorizes  interception  of  the 
private  communications  of  persons  who  are  unidentified,  or  permits  the  interception  of 
private  communications  made  at  unspecified  places,  those  persons  or  places  should  be 
disclosed  at  the  time  of  an  application  for  a  renewal  of  the  warrant  if  they  have  since 
been  identified  or  specified. 'y6  Section  150  codifies  and  thus  endorses  this  approach. 


Expiration  period  151.   (1)  A  warrant  expires  thirty  days  after  the  date  of 

renewal. 

Extending  (2)   A  judge  who  is  satisfied  that  the  investigation  will 

expiration  period  probably  take  more  than  thirty  days  to  complete  and  that  it 

would  be  impracticable  for  the  applicant  to  apply  for  a  further 
renewal  may  renew  the  warrant  for  a  period  of  more  than 
thirty  days  but  not  more  than  sixty  days  after  the  date  of 
renewal. 

Working  Paper  47,  rec.  45 
Criminal  Code,  s.  186(7) 

COMMENT 

The  total  maximum  period  allowed  by  the  present  Code  for  an  authorization  (sixty 
days)  and  just  one  renewal  (sixty  days)  is  one  hundred  and  twenty  days.  In  Working 
Paper  47  we  argued  that,  given  the  increasingly  intrusive  nature  of  such  ongoing  po- 
lice investigations,  greater  judicial  scrutiny  was  required.  Thus,  we  recommended  that 
the  normal  time  period  for  a  renewal  should  be  thirty  days.  Subsection  (1)  implements 
this  proposal.  However,  to  permit  flexibility  in  circumstances  where  it  is  obvious  that 
the  thirty-day  period  is  inappropriate,  we  also  proposed  giving  the  judge  the  power, 
where  special  cause  is  shown,  to  extend  this  period  to  a  maximum  of  sixty  days.  Sub- 
section (2)  permits  this  longer  period  of  renewal.  In  such  cases,  we  expect  that  the 
judge  would  endorse  on  the  appropriate  document  the  reasons  for  the  extension.1 


4.  Amendment  of  Warrant 


INTRODUCTORY  COMMENT 


At  present,  one  cannot  amend  an  authorization  at  the  renewal  stage.  In  R.  v. 
Badovinac,  it  was  held  that  a  renewal  could  not  be  used  to  modify  or  extend  the 
terms  of  an  authorization  beyond  extending  the  period  for  which  it  is  effective.  Even 
for  minor  changes  to  the  authorization,  a  new  authorization  must  be  obtained. 


196.  R.  v.  Blacquiere  (1980),  57  C.C.C.  (2d)  330  (P.E.I.S.C.);  R.  v.  Crease  (1980).  53  C.C.C.  (2d)  378  (Ont. 
C.A.). 

197.  Recommendation  45  at  51. 

198.  Ibid. 

199.  (1977),  34  C.C.C.  (2d)  65  (Ont.  C.A.). 
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In  Working  Paper  47,"'  we  proposed  allowing  greater  powers  to  amend  an  autho- 
rization. We  advocated  a  power  to  amend  an  authorization  during  its  currency  so  as  to 
allow  for  the  identification  of  persons  or  places  not  previously  identified.  We  also  sup- 
ported allowing  minor  amendments  to  an  authorization  at  the  renewal  stage.  These  in- 
cluded: naming  persons  previously  provided  for  in  the  authorization  (e.g.,  as 
"unknowns")  but  unnamed  in  it  and  including  additional  places  at  which  interceptions 
of  persons  provided  for  in  the  authorization  may  be  made;  providing  different  or  more 
accurate  descriptions  of  persons  or  places;  describing  different  or  additional  means  of 
interception  to  be  employed;  as  well  as  stipulating  different  or  additional  crimes  (pro- 
vided they  are  clearly  related  to  the  crimes  in  the  original  authorization  and  part  of  the 
same  investigation)."  '  We  also  supported  the  inclusion  of  a  power,  available  at  the  re- 
newal stage,  to  insert  conditions  designed  to  minimize  the  interception  of  the  private 
communication. 

Such  a  power  to  amend  a  warrant  to  intercept  private  communications  would  assist 
peace  officers  in  their  investigations  and  would  assist  the  court  in  carrying  out  the  lim- 
ited, but  important,  supervisory  role  entrusted  to  it  under  this  legislation.  However,  we 
would  emphasize  that  the  renewal  is  not  the  appropriate  device  for  securing  an  amend- 
ment. This  is  the  proper  function  of  amendment  rules.  Amendment  should  be  obtained 
by  means  of  a  separate  application.  Thus,  under  our  scheme  a  renewal  would  continue 
to  be  restricted  to  expanding  the  time  period  for  which  a  warrant  is  valid. 


Applicant 


152.  An  application  to  amend  a  warrant  may  be  made  by 
the  designated  agent  who  applied  for  the  warrant  or  any  other 
agent  of  the  same  designation. 


COMMENT 

Consistent  with  the  way  in  which  an  application  for  a  renewal  is  made,  an  applica- 
tion to  amend  must  be  brought  by  the  designated  agent  who  applied  for  the  warrant  or 
any  other  agent  designated  as  a  person  who  may  apply  for  a  warrant  by  the  same 
federal  or  provincial  minister  who  designated  the  original  applicant. 


Manner  of 

making 

application 

Form  of  written 

application 


153.   (1)  The  application  shall  be  made  unilaterally,  in 
person  and  in  private,  orally  or  in  writing. 


(2)  An  application  in  writing  shall  be  in  the  prescribed 


form. 


200.  See  at  42,  51. 

201.  Working  Paper  47,  recs.  41-43  at  51-52. 

202.  Ibid.,  rec.  44  at  51. 
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Time  and  place  154.    An  application  to  amend  a  warrant  shall  be  made  be- 

ot  application  fore  (ne  warrant  expires,  and  shall  be  made  to  a  judge  of  the 

province  in  which  the  warrant  was  issued. 


Presentation  of 
application 

Contents  of 
application 


155.   (1)  The  application  shall  be  presented  by  the  appli- 
cant, and  its  contents  shall  be  sworn  by  a  peace  officer. 

(2)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 
(</)  the  amendment  being  requested; 

(e)  the  reasons  for  requesting  the  amendment; 

if)  full  particulars,  including  dates  and  times,  of  any  inter- 
ception made  or  attempted  under  the  warrant; 

(g)  any  information  that  was  obtained  by  interception 
under  the  warrant;  and 

(h)  a  list  of  any  previous  applications  to  amend  the  war- 
rant, including  the  date  each  application  was  made,  the 
name  of  the  judge  who  heard  each  application  and  whether 
each  application  was  withdrawn,  refused  or  granted. 


Procedure  on 

hearing 

application 


156.   Sections  10  and  11  apply  to  an  application  to  amend 
a  warrant. 


COMMENT 

This  section  ensures  that  the  provisions  on  hearing  and  receiving  evidence  of  the 
application  and  making  a  record  of  the  application  in  sections  10  and  1 1  apply  to  an 
application  to  amend  a  warrant  to  intercept  private  communications. 


Grounds  for  and 
nature  of 
amendment 


157.  A  judge  may,  on  application,  amend  a  warrant  to 
provide  for  any  of  the  following  if  the  judge  is  satisfied  that  the 
amendment  relates  to  the  investigation  of  the  same  crime 
disclosed  in  the  warrant: 

(a)  a  more  accurate  description  of  individually  identified 
persons  whose  private  communications  may  be  intercepted 
under  the  warrant; 

(b)  the  identity  of  persons,  previously  encompassed  by  a 
general  interception  clause  but  since  ascertained,  whose 
private  communications  may  be  intercepted  under  the 
warrant; 
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(c)  the  places,  previously  encompassed  by  a  general  inter- 
ception clause  but  since  ascertained,  at  which  the  intercep- 
tion may  occur  under  the  warrant; 

{d)  the  addition  of  new  persons  whose  private  communica- 
tions may  be  intercepted  or  new  places  at  which  intercep- 
tions may  occur,  if  the  judge  is  satisfied,  in  addition,  that 
the  grounds  for  issuing  a  warrant  to  intercept  private 
communications  of  such  persons  or  at  such  places  exist; 

(e)  the  deletion  of  persons  whose  private  communications 
may  be  intercepted  or  places  at  which  the  interception  may 
occur; 

(/)  authority  to  enter  a  place  surreptitiously  to  install,  ser- 
vice or  remove  a  surveillance  device,  if  the  judge  is  satis- 
fied, in  addition,  that  there  are  reasonable  grounds  to 
believe  that  less  intrusive  means  of  installation,  service  or 
removal  are  unlikely  to  be  effective; 

(g)  a  change  in  the  means  of  interception  that  may  be 
used; 

(//)  changes  in  the  conditions  of  the  warrant;  and 

(i)  any  condition  that  a  judge  may  include  when  issuing  a 
warrant. 

Working  Paper  47,  recs.  29,  41-44 


COMMENT 


Section  157  sets  out  the  power  of  a  judge  to  grant  an  amendment.  This  power  is 
limited.  An  amendment  must  relate  to  the  investigation  of  the  same  crime  as  that  for 
which  the  warrant  to  intercept  was  granted.  It  cannot  be  used  as  a  pretext  to  investigate 
other  crimes. 

Section  157  also  describes  the  kinds  of  amendments  that  the  judge  may  make. 
Paragraphs  (a)  and  (b)  deal  with  amendments  to  better  identify  persons.  Paragraph  (a) 
permits  a  more  accurate  identification  of  persons  who  were  previously  identified  in  the 
warrant.  For  example,  a  person  may  have  been  identified  earlier  by  means  of  a  descrip- 
tion, but  without  being  named.  Once  that  person's  name  is  known,  an  amendment  can 
be  used  to  name  him  or  her  in  the  warrant. 

Paragraph  (b)  permits  the  identification  of  persons  previously  unidentified  whose 
private  communications  were  allowed  to  be  intercepted  under  a  "general  interception 
clause."  After  so  identifying  the  person,  the  police  would  be  able  to  use  any  "general 
interception  clause"  as  to  places  to  expand  their  authority  to  wiretap.  (See  section  136 
and  the  comment  thereto.) 

Paragraph  (c),  paralleling  paragraph  (/?),  permits  a  description  of  places  that  were 
previously  encompassed  by  a  "general  interception  clause"  as  to  places. 

Paragraph  (d),  subject  to  certain  safeguards,  permits  the  amendment  power  to  be 
used  to  add  new  persons  or  places  in  relation  to  whom  or  to  which  private 
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communications  could  not  have  been  intercepted  at  all  under  the  previous  warrant.  Such 
an  amendment  power  is,  in  our  view,  more  efficient  than  requiring  that  a  new  warrant 
be  obtained  for  adding  new  persons  or  places. 

Paragraph  (e)  allows  an  amendment  to  delete  persons  or  places  previously  named 
but  which  have  been  found  to  be  of  little  or  no  assistance,  while  paragraph  (J)  permits 
amending  a  warrant  to  allow  a  surreptitious  entry  onto  a  place  to  install,  service  or 
remove  a  surveillance  device. 

Paragraphs  (g)  to  (/)  permit  various  kinds  of  amendments  that  involve  changing  the 
means  of  interception,  changing  any  conditions  previously  imposed  or  adding  new  con- 
ditions. 

While  this  section  permits  the  use  of  an  amendment  to  change  the  terms  or  condi- 
tions of  a  warrant,  it  is  not  designed  to  be  the  exclusive  means  by  which  such  a  change 
may  be  accomplished.  If  the  applicant  believes  that  obtaining  a  new  warrant  is  prefer- 
able, this  is  permissible  under  our  scheme. 


Making  the  158.   A  judge  may  amend  a  warrant  by  endorsing  an 

amendment  amendment  on  it  and  signing  the  endorsement,  or  by  signing 

an  amendment  and  appending  it  to  the  warrant,  and  indicating 

the  date  and  place  of  the  amendment. 

COMMENT 

Section  158  describes  how  an  amendment  is  to  be  documented.  Where  practicable, 
the  amendment  should  be  endorsed  on  the  warrant  and  then  signed  by  the  judge.  How- 
ever, where  an  endorsement  is  impracticable  (for  example,  where  the  amendments  are 
lengthy  or  numerous),  the  amendment  may  be  set  out  on  a  separate  page,  signed  by  the 
judge  and  appended  to  the  warrant. 


Assistance  order  159.   On  an  application  to  amend  a  warrant,  a  judge  may, 

at  the  request  of  the  applicant,  make  an  assistance  order 
pursuant  to  section  139. 


DIVISION  II 
WARRANT  UNDER  URGENT  CIRCUMSTANCES 

INTRODUCTORY  COMMENT 

Section  188  of  the  current  Criminal  Code  permits  a  judge  to  grant  an  emergency 
authorization  if  the  urgency  of  the  situation  requires  interceptions  to  be  made  before  a 
regular  authorization  could,  with  reasonable  diligence,  be  obtained.  It  may  only  be  ap- 
plied for  by  specially  designated  peace  officers  and  is  only  valid  for  a  period  up  to 
thirty-six  hours.  Sections  160  to  165  of  this  legislation  deal  with  such  urgent  cases. 
Those  sections  largely  retain  the  present  law  but  alter  it,  where  necessary,  to  promote 
efficiency  and  accountability. 
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Grounds  for  160.    (1)  A  judge  of  the  province  in  which  a  private  corn- 

urgent  warrant  municalion  is  to  be  intercepted  who  is  designated  by  the  Chief 

Justice  of  the  Criminal  Court  to  hear  applications  for  warrants 
in  urgent  circumstances  may,  on  application,  issue  a  warrant 
authorizing  the  interception,  by  means  of  a  surveillance  device, 
of  the  private  communication  if  the  judge  is  satisfied  that  the 
grounds  for  issuing  a  warrant  exist  and  that  there  are  reason- 
able grounds  to  believe  that  the  warrant  is  urgently  required 
and  cannot  with  reasonable  diligence  be  obtained  under 
Division  I. 

Additional  (2)  The  judge  may  issue  the  warrant  on  an  application 

ground  if  made  by  telephone  or  other  means  of  telecommunication  if  the 

app  ication   y  judge  is  satisfied,  in  addition,  that  there  are  reasonable 

telephone  jo  > 

grounds  to  believe  that  it  is  impracticable  for  the  applicant  to 
appear  in  person. 

Criminal  Code,  s.  188(1),  (4) 

COMMENT 

Subsection  (1)  sets  out  before  which  judge  an  application  for  this  warrant  may  be 
made.  Present  Code  subsection  188(1)  requires  that  this  application  be  brought  before  a 
judge  of  a  superior  court  of  criminal  jurisdiction  or  a  judge  referred  to  in  section  552. 
This  section  of  our  Code  requires,  instead,  that  the  application  be  made  to  a  judge  of 
the  Criminal  Court  of  the  province  in  which  the  private  communication  is  to  be  inter- 
cepted who  is  designated  as  a  judge  who  may  hear  these  applications  by  the  Chief 
Justice  of  that  Court.  As  noted,  this  reflects  our  support  for  the  concept  of  a  Unified 
Criminal  Court  (Working  Paper  59).  Subsection  (1)  also  incorporates  the  grounds  for 
issuing  this  warrant  which  are  at  present  set  out  in  subsection  188(2)  of  the  Criminal 
Code.  In  addition  to  the  grounds  required  for  a  regular  warrant,  the  judge  must  have 
reasonable  grounds  to  believe  that  the  warrant  is  urgently  required  and  cannot  otherwise 
be  obtained  with  reasonable  diligence. 

Subsection  (2),  in  the  interests  of  efficiency,  changes  the  present  law  by  allowing 
a  judge,  in  an  emergency,  to  receive  an  application  made  by  telephone  or  other  means 
of  telecommunication.203 


Federal  applicant  161.   (1)  A  federally  designated  peace  officer  designated  in 

writing  may  make  the  application  if  the  crime  under  investiga- 
tion is  one  in  respect  of  which  proceedings  may  be  instituted  at 
the  instance  of  the  Government  of  Canada  and  conducted  by 
or  on  behalf  of  the  Attorney  General  of  Canada. 


203.  This  adopts  the  policy  in  Working  Paper  47,  which  suggested  that  the  telewarrant  procedure  be  used 
here.  See  rec.  53  at  65-66. 
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Provincial 
applicant 


(2)  A  provincially  designated  peace  officer  designated  in 
writing  may  make  the  application  in  the  province  of  designa- 
tion if  the  private  communication  is  to  he  intercepted  in  that 
province  and  the  crime  under  investigation  is  one  in  respect  of 
which  proceedings  may  he  instituted  at  the  instance  of  the  gov- 
ernment of  a  province  and  conducted  hy  or  on  behalf  of  the 
Attorney  General  of  a  province. 

Working  Paper  47.  rec.  20 
Criminal  Code.  s.  188(1) 


COMMENT 

Section  161  sets  out  the  power  of  a  federally  or  a  provincially  designated  peace 
officer  to  apply  for  this  kind  of  warrant."  '  This  section  provides  that  the  power  of  a 
specially  designated  peace  officer  to  apply  for  this  kind  of  warrant  is  the  same  as  that 
given  specially  designated  agents  in  relation  to  regular  warrants.  This  section  also  re- 
flects the  policy  of  the  present  law  that  the  designation  of  these  peace  officers  must  be 
made  in  writing  by  an  appropriate  official. 


Application  in 
person  or  by 
telephone 

Manner  of 

making 

application 


162.  (1)  The  application  shall  be  made  in  person  or,  if  it  is 
impracticable  for  the  applicant  to  appear  in  person,  by 
telephone  or  other  means  of  telecommunication. 

(2)  The  application  shall  be  made  orally,  unilaterally,  in 
private  and  on  oath. 

Working  Paper  47.  rec.  53 
Criminal  Code,  s.  188(1) 


COMMENT 

Subsection  (  1  )  of  this  provision  is  self-explanatory.  Subsection  (2)  states  that, 
unlike  other  unilateral  applications  made  in  private,  this  one  must  be  made  orally.  This 
is  justifiable  in  light  of  the  urgent  circumstances  that  require  the  bringing  of  these 
special  applications. 


Additional 
contents  of 
application 


163.  In  addition  to  disclosing  the  information  required  to 
be  disclosed  in  an  application  for  a  warrant  under  subsection 
131(2),  the  application  shall  disclose 

(a)  the  time  the  application  is  made; 

(b)  the  grounds  for  believing  that  the  warrant  is  urgently 
required  and  cannot  with  reasonable  diligence  be  obtained 
under  Division  I;  and 


204.  See  the  definitions    "federally  designated"  and  "provincially  designated"  in  v  125. 
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(c)  in  the  case  of  an  application  made  by  telephone  or  other 
means  of  telecommunication,  the  circumstances  that  make  it 
impracticable  for  the  applicant  to  appear  in  person. 

Working  Paper  47.  rec.  53 


COMMENT 


Section  163  sets  out  the  additional  information  that  the  designated  peace  officer 
must  provide  to  the  judge  when  applying  for  an  urgent  warrant.  It  must  be  read  with 
subsection  131(2),  which  sets  out  the  contents  of  an  application  for  a  regular  warrant. 
It  adds  clarity  to  the  law  by  more  fully  describing  the  information  that  the  peace  officer 
must  provide. 


Application  of 
general  rules  for 
warrants 


164.  Sections  10  to  12  apply  to  an  application  for  a  war- 
rant under  this  Division  and  sections  134  to  142  apply  to  the 
issuance  of  a  warrant. 


COMMENT 

This  section  makes  it  clear  that  the  procedure  on  hearing  applications  for  warrants 
set  out  in  sections  10  to  12  and  the  safeguards  applicable  to  the  issuance  of  regular 
warrants  to  wiretap  set  out  in  sections   134  to   142  apply  as  well  to  these  urgent 

.     205 

warrants. 


Expiration  period 


Renewal  or 
amendment  of 
warrant 


165.  (1)  The  judge  shall  set  out  in  the  warrant  an  expiry 
date  and  time  not  more  than  thirty-six  hours  after  the  time  of 
issue. 

(2)  The  warrant  may  not  be  renewed  or  amended. 

Criminal  Code,  s.  188(2) 


COMMENT 

This  section  sets  out  the  policy  of  the  present  law  that  these  warrants  have  a  life 
span  of  up  to  thirty-six  hours.  They  cannot  be  renewed  or  amended.  Instead,  a  regular 
warrant  must  be  obtained  if  the  police  wish  to  intercept  the  private  communications 
over  a  longer  period. 


205.  This  procedure  changes  the  present  law  in  one  important  way.  Working  Paper  47  pointed  out  that  a 
major  problem  with  the  present  law  is  the  absence  of  a  record  of  what  has  taken  place.  As  a  result,  it 
was  impossible  subsequently  to  review  this  application.  The  Working  Paper  therefore  recommended 
(rec.  53  at  66)  the  creation  of  a  record  of  the  application.  This  is  accomplished  by  incorporating  here 
s.  11,  which  requires  that  oral  information  provided  by  the  applicant  be  recorded  verbatim. 
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Some  subsections  of  present  Code  section  188  have  been  omitted.  Subsection  (3) 
of  section  188  provides  that,  for  the  purposes  of  admissibility  of  evidence,  an  intercep- 
tion of  a  private  communication  under  this  kind  of  warrant  is  deemed  not  to  be  lawfully 
made  unless  the  issuing  judge  (or.  if  that  judge  is  unable  to  act,  a  judge  of  the  same 
jurisdiction)  certifies  that  if  the  application  had  been  made  in  relation  to  a  regular  au- 
thorization he  or  she  would  have  given  the  authorization.  However,  because  subsection 
160(1)  of  this  legislation  requires  the  judge  to  be  satisfied  that  the  grounds  for  granting 
a  regular  warrant  exist,  and  because  a  record  is  to  be  made  of  the  application  proceed- 
ings, the  certification  requirement  is  no  longer  necessary. 

Also,  subsection  (5)  of  section  188  is  not  incorporated  here.  That  subsection  pro- 
vides that,  where  an  emergency  authorization  was  issued  after  an  earlier,  regular  autho- 
rization was  issued,  the  trial  judge  may  deem  inadmissible  the  evidence  obtained  under 
the  emergency  authorization  if  it  is  based  on  the  same  facts  and  involved  the  intercep- 
tion of  the  same  person  or  persons,  or  related  to  the  same  crime,  as  the  original  autho- 
rization. This  is  a  matter  going  to  admissibility  of  evidence  which,  as  noted,  will  be 
addressed  in  another  Part  of  this  Code,  pertaining  to  remedies. 


CHAPTER  IV 

CONFIDENTIALITY  OF  MATERIALS 

AND  OBSCURING  INFORMATION 


Confidential 
documents 


166.   The  following  material  is  confidential: 
{a)  a  warrant; 

(b)  an  order  extending  the  time  for  giving  notice  of  an 
interception  or  a  surreptitious  entry; 

(c)  an  application  to  issue,  renew  or  amend  the  warrant  or 
to  make  the  order  extending  time,  or  the  record  of  the 
application  and  its  transcription; 

(d)  any  evidence  received  by  a  judge  when  hearing  the 
application,  and  the  record  of  any  oral  evidence  received 
and    its  transcription; 

(e)  an  assistance  order  made  pursuant  to  section  139;  and 
if)  an  order  to  obscure  information. 

Criminal  Code.  S.   187(1} 


COMMENT 

Because  of  the  need  for  secrecy  when  covertly  intercepting  a  person's  private  com- 
munications, the  present  Criminal  Code,  in  subsection  187(1),  protects  the  confidential- 
ity of  the  authorization  documents.  It  provides  that  all  of  the  documents  relating  to  an 
application  for  a  regular  authorization,  for  a  renewal  or  for  an  extension  of  time  to  give 
a  person  notice  that  an  interception  of  his  or  her  private  communications  was  made  are 
confidential.  Section  166  pursues  the  same  policy  and  extends  it  to  other  material  which 
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we  feel  should  be  treated  as  confidential.  It  should  be  noted  that  the  reference  to  "war- 
rant" in  this  provision  means  that  it  has  application  to  urgent  as  well  as  regular  war- 
rants. This  contrasts  with  the  present  law  which,  owing  to  the  informal  and  often 
undocumented  nature  of  emergency  applications,  makes  no  such  provision.  Since  all 
applications  under  our  scheme  must  be  recorded,  it  was  thought  necessary  to  extend 
confidentiality  to  emergency  applications.  Moreover,  this  provision  improves  on  the 
present  law  by  more  clearly  and  precisely  stipulating  exactly  which  materials  are  to  be 
treated  as  confidential. 


Order  to  obscure 
information 


Grounds  for 

obscuring 

information 


167.  (1)  A  judge  may,  on  the  request  of  an  applicant  at 
the  time  an  application  to  issue,  renew  or  amend  a  warrant  or 
to  make  an  order  extending  the  time  for  giving  notice  of  an 
interception  or  a  surreptitious  entry  is  made,  obscure  or  order 
obscured  any  information  contained  in  confidential  material. 

(2)  The  judge  may  obscure  the  information  or  order  it  ob- 
scured if  the  judge  is  satisfied  that  the  information,  if  revealed, 
would 

(a)  pose  a  risk  to  anyone's  safety; 

(b)  frustrate  an  ongoing  police  investigation; 

(c)  reveal  particular  intelligence  gathering  techniques  that 
ought  to  remain  secret;  or 

(d)  cause  substantial  prejudice  to  the  interests  of  innocent 
persons. 

Working  Paper  47.  rec.  50 
Working  Paper  56.  rec.  9(5) 


COMMENT 

The  present  law  on  how  an  accused  is  to  obtain  access  to  the  confidential  docu- 
ments contained  in  the  sealed  packet  is  explained  in  more  detail  in  the  comment  to 
paragraph  194(2)(c).  Essentially  that  section  changes  the  present  law  by  requiring  what 
is,  in  effect,  full  disclosure,  unless  the  court  orders  otherwise.  At  the  time  that  a  person 
is  given  notice  of  the  prosecutor's  intention  to  adduce  evidence  of  the  person's  private 
communications,  he  or  she  must  also  be  given  a  copy  of  (a)  the  warrant  (as  renewed  or 
amended),  and  (b)  any  material  relating  to  an  application  to  issue,  renew  or  amend  the 
warrant. 

Under  this  provision  a  judge  may  prevent  a  person's  receiving  a  full  copy  of  that 
material  by  obscuring  the  material  or  ordering  that  certain  information  be  obscured."1"' 

Subsection  (1)  allows  an  applicant,  at  the  time  of  an  application  to  issue,  renew  or 
amend  a  warrant  or  for  an  order  extending  the  time  for  giving  notice  of  an  interception 


206.  This  section  is  based  largely  on  recommendations  made  in  both  Working  Paper  47  (rec.  50  at  65)  and 
Working  Paper  56  (rec.  9(5)  at  60). 


154 


or  surreptitious  entry,  to  request  that  the  judge  obscure  information  contained  in  any 
confidential  material  received  at  or  resulting  from  the  application  hearing. 

Subsection  (2)  states  (as  alternatives)  the  things  of  which  the  judge  must  be  satis- 
fied before  obscuring  the  information.""  Paragraph  (a)  would  apply,  for  example,  to 
prevent  disclosure  of  the  identity  of  police  informers.  Paragraph  (b)  protects  ongoing 
police  investigations  which  ordinarily  would  continue  after  the  interception  of  a  private 
communication  has  been  accomplished.  Paragraphs  (c)  and  (</)  add  grounds  which  have 
been  approved  in  recent  Ontario  decisions  as  valid  reasons  for  refusing  access  to  the 
documents  in  the  packet." 

Should  the  judge  refuse  to  obscure  the  information,  the  applicant  has  two  options: 
to  continue  with  the  application  and  later,  as  required,  serve  the  person  whose  private 
communications  have  been  intercepted  with  the  notice  to  tender  evidence,  accompanied 
by  the  information  formerly  in  the  sealed  packet  that  is  required  to  be  disclosed;  or  to 
withdraw  the  application. 


Form  and 
contents  of  order 


16S.  An  order  to  obscure  information  shall  be  in  writing, 
in  the  prescribed  form  and  signed  by  the  judge  who  issues  it, 
and  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  information  to  be  obscured; 

(c)  the  date  and  place  of  issuance;  and 

(d)  the  name  and  jurisdiction  of  the  judge. 


Copy  of  material 


Obscuring 
information  on 
copy 


169.   (1)  Where  information  is  to  be  obscured,  a  copy  shall 
be  made  of  the  material  that  contains  the  information. 

(2)  The  information  shall  be  obscured  on  the  copy,  leaving 
the  information  on  the  original  material  unobscured. 


COMMENT 

This  section  sets  out  the  procedure  to  be  followed  once  a  judge  has  decided  that 
certain  material  should  be  obscured.  For  obvious  and  practical  reasons,  the  original  ma- 
terial should  not  be  obscured.  Under  this  provision,  if  it  is  necessary  to  obscure 
material,  this  is  to  be  done  on  a  copy  made  for  that  purpose. 


207.  The  grounds  described  in  s.  I67(2)(a)  and  (/>)  were  first  proposed  in  Working  Paper  56.  rec.  9(5)  at  60. 

208.  See  R.  v.  Parmar  (1987),  34  C.C.C.  (3d)  260  (Ont.  H.C.)  at  2S1-2H2;  A",  v.  Rowbotham  (  1988),  63  C.R. 
(3d)  113  (Ont.  C.A.)  at  150-151. 
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Sealed  packet  170.    (1)  Immediately  after  determining  an  application  to 

issue,  renew  or  amend  a  warrant  or  to  make  an  order  extend- 
ing the  time  for  giving  notice  of  an  interception  or  surreptitious 
entry,  the  judge  shall  seal  in  a  packet 

(a)  the  original  of  all  the  confidential  material;  and 

(b)  the  copy  of  any  material  on  which  information  has 
been  obscured. 

Working  Paper  47,  rec.  18 
Criminal  Code.  s.  187(1) 

Custody  of  packet  (2)  The  sealed  packet  shall  be  kept  in  the  custody  of  the 

court  in  a  place,  specified  by  the  judge,  to  which  the  public  has 
no  access. 

Criminal  Code.  s.  187(1) 

COMMENT 

Subsection  187(1)  of  the  current  Criminal  Code  provides  in  part  that,  with  the  ex- 
ception of  the  authorization,  all  documents  relating  to  an  application  for  a  regular  au- 
thorization, a  renewal  or  an  extension  of  the  time  to  give  notice  of  an  interception  must 
be  placed  in  a  packet  and  sealed  immediately  after  the  application  is  determined.  In 
addition,  the  packet  must  be  kept  in  the  custody  of  the  court  in  a  place  to  which  the 
public  has  no  access  or  in  such  other  place  as  the  judge  may  authorize. 

Subsections  (1)  and  (2)  largely  adopt  the  present  law.  Subsection  (1)  re-creates  the 
judge's  duty  to  seal  in  a  packet  all  information  in  support  of  an  application.  However, 
there  are  modifications  consistent  with  our  proposed  application  procedures.  This  sec- 
tion applies  to  all  applications  made  unilaterally  and  in  private  pursuant  to  this  Part, 
including  an  application  for  a  warrant  in  urgent  circumstances.  Although  not  expressly 
stated,  it  also  applies  to  requests  for  orders  made  ancillary  to  an  application,  such  as  a 
request  for  an  assistance  order  or  an  order  to  obscure.  The  original  of  the  warrant  or  of 
any  order  made  by  the  judge  must  be  included  in  the  packet.  (However,  an  official 
copy  of  the  warrant  or  order  issued  by  the  judge  would  be  retained  by  the  police  for 
purposes  of  execution.  This  is  the  effect  of  section  171.)  A  copy  of  any  material  on 
which  information  has  been  obscured  must  also  be  sealed. 

Subsection  (2)  ensures  that  the  sealed  packet  is,  at  all  times,  kept  in  the  custody  of 
the  court  in  a  place  to  which  the  public  does  not  have  access. 


Copy  of  packet  171.   The  applicant  may  keep  a  copy  of  all  the  materials 

contained  in  the  sealed  packet. 

Working  Paper  47.  rec.  48(/>) 

COMMENT 

Section  171  expands  upon  a  recommendation,  made  in  Working  Paper  47,"(W  that 
the  special  agent  applying  for  a  warrant  or  for  a  renewal  of  it  should  be  able  to  retain 

209.  Recommendation  48(/?)  at  64. 
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a  true  copy  of  all  documents  relating  to  any  of  those  applications.  This  section  applies 
to  all  applications  in  this  Part  made  unilaterally  and  in  private.  The  applicant  needs  a 
copy  of  the  material  for  two  reasons.  First,  he  or  she  needs  to  keep  a  full  record  of 
events.  Second,  the  applicant  needs  the  material  in  order  to  carry  out  his  or  her  duty 
properly.  For  example,  as  already  noted,  a  copy  o\'  the  warrant  is  needed  in  order  to  be 
able  to  execute  it.  Also,  a  copy  of  all  the  material  in  support  of  the  application  (mean- 
ing a  copy  of  the  material  on  which  information  has  been  obscured  if  there  has  been  a 
decision  to  obscure)  must  be  given  to  the  person  whose  private  communications  have 
been  intercepted  if  the  person  has  been  notified  of  an  intention  to  tender  evidence  of 
the  interception. 


Prohibition 


172.    No  one  shall  open  or  remove  the  contents  of  a  sealed 
packet  except  as  directed  by  a  judge. 

Criminal  Code.  s.   1X7(1) 


COMMENT 

Section  172  incorporates  part  of  subsection  187(1)  of  the  present  Code.  Its  object 
is  to  preserve  secrecy. 


Examining 

contents  on 
hearing  other 
applications 


173.  A  judge  may  have  the  sealed  packet  opened  and  may 
examine  the  contents  in  dealing  with  any  application  if  the 
judge  considers  it  necessary  to  do  so  in  order  to  determine  the 
application. 

Working  Paper  47.  rec.  48(a) 
Criminal  Code,  s.  187(  1  ) 


COMMENT 

Section  173  states  when  a  judge  may  have  a  packet  opened.  A  judge  may  open  the 
packet  to  deal  with  any  application  made  pursuant  to  this  Part.  The  need  for  the  section 
is  obvious.  For  example,  on  an  application  to  renew  a  warrant,  access  to  the  material  in 
support  of  the  original  warrant  is  needed  in  order  to  consider  properly  whether  a 
renewal  should  be  granted.2'" 


Opening  packet 
to  prepare 
transcript 


174.  A  judge  may  direct  that  the  sealed  packet  be  opened 
and  the  contents  removed  to  have  a  transcript  prepared  of  any 
oral  record  contained  in  the  packet. 


210.  The  section  also  incorporates  a  recommendation,  made  in  Working  Paper  47  at  48.  that  access  to  the 
material  in  the  sealed  packet  be  allowed  to  deal  with  an  application  for  an  authorization  in  related 
investigations. 
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COMMENT 

This  section  ensures  that  the  packet  may  be  opened  in  order  to  prepare  a  transcript 
of  the  record  of  any  application  made  in  this  Part. 

This  Chapter,  however,  does  not  incorporate  paragraph  187(1)(£>)  of  the  present 
Code,  which  provides  that  the  contents  of  a  sealed  packet  must  not  be  destroyed,  except 
by  order  of  a  judge.  This  is  unnecessary  because  such  conduct  would  already  be 
prohibited  by  the  general  crime  of  obstructing  justice  in  section  125  of  our  proposed 
Criminal  Code." 


CHAPTER  V 
INTERCEPTING  AND  ENTERING 


Person  who  may  175.    Where  the  interception  of  a  private  communication  is 

intercept  authorized  under  a  warrant,  the  communication  may  be  inter- 

cepted by 

{a)  a  federally  designated  person,  if  the  application  for  the 
warrant  was  made  by  a  federally  designated  applicant; 

(b)  a  provincially  designated  person,  if  the  application  for 
the  warrant  was  made  by  a  provincially  designated 
applicant;  or 

(c)  a  person  who  is  a  party  to  the  communication. 

Criminal  Code.  s.  186(5) 

COMMENT 

Subsection  186(5)  of  the  present  Code  provides  that  the  Solicitor  General  of  Can- 
ada or  the  Attorney  General,  as  the  case  may  be,  may  designate  a  person  or  persons 
who  may  intercept  private  communications  under  authorization.  Section  175,  in  para- 
graphs {a)  and  (b),  continues  this  policy  with  appropriate  modifications  to  ensure  that 
any  designation  will  be  made  by  the  appropriate  federal  or  provincial  minister.  Para- 
graph 175(c)  is  new.  It  is  needed  in  the  interests  of  completeness  and  because,  as  noted, 
surreptitious  interceptions  of  private  communications  made  with  the  consent  of  a  party 
on  the  basis  of  recent  Supreme  Court  of  Canada  jurisprudence  now  require  the  prior 
issuance  of  a  warrant.  In  investigations  involving  the  use  of  wired  informants,  situations 
may  arise  where  the  only  person  accomplishing  the  actual  interception  of  the  commu- 
nications is  the  consenting  informant  and  not  some  third-party  applicant. 


Repair  and 
compensation  for 
entry 


176.   Where,  as  a  result  of  an  entry  to  install,  service  or 
remove  a  surveillance  device,  property  is  damaged,  the  govern- 


211.  See  Report  31  at  204. 
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ment  or  agency  whose  servant  or  agent  caused  the  damage 
shall  take  prompt  and  reasonable  steps  to  repair  it  and,  after 
notice  of  the  entry  is  given,  compensate  the  owner  of  the 
property  for  any  unrepaired  damage. 

Working  Paper  47.  rec.  38 


COMMENT 


This  section  largely  implements  Recommendation  38  of  Working  Paper  47  (at  49), 
which  was  made  in  the  context  of  surreptitious  entry.  This  provision  ensures  account- 
ability, in  the  form  of  repair  or  compensation  or  both,  for  any  entry,  whether  or  not  the 
entry  is  made  surreptitiously  or  with  consent. 


CHAPTER  VI 

NOTIFICATION  OF  INTERCEPTION 

AND  SURREPTITIOUS  ENTRY 


DIVISION  I 
GIVING  NOTICE 


Written  nonce  177.   The  Solicitor  General  of  Canada  or  the  provincial 

minister  on  whose  behalf  an  application  for  a  warrant  was 
made  shall  notify  in  writing 

(a)  any  person  who  was  the  object  of  an  interception  made 
pursuant  to  the  warrant  unless  the  person  has  already  been 
given  notice  of  an  intention  to  tender  evidence  of  the  inter- 
ception; and 

(b)  any  person  whose  place  was  entered  surreptitiously 
pursuant  to  the  warrant. 

Working  Paper  47.  recs.  37.  M 
Criminal  Code,  S.   196(1) 

COMMENT 

Section  196  of  the  Criminal  Code  provides,  in  effect,  that  the  Attorney  General  of 
the  province  in  which  the  application  for  the  authorization  was  made,  or  the  Solicitor 
General  of  Canada,  as  the  case  may  be,  must  give  written  notice  to  any  person  who  has 
been  the  object  of  an  interception  made  pursuant  to  the  authorization.  There  are  a  vari- 
ety of  periods  within  which  this  notification  must  be  made.  The  general  rule  under 
subsection  196(1)  is  that  the  notification  must  be  made  within  ninety  days  after  the 
period  for  which  the  authorization  was  issued  or  renewed.  However  (by  subsec- 
tions 185(2)  and  (3)),  at  the  time  the  application  for  the  original  authorization  was 
made,  or  (by  subsections  196(2)  and  (3))  after  an  authorization  or  renewal  has  been 
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granted,"  "  the  applicant  may  apply  to  substitute  for  this  time  period  a  longer  period  of 
up  to  three  years.  There  are  various  grounds  of  which  the  judge  must  be  satisfied  before 
granting  an  extension  under  these  provisions.  The  fact  that  the  person  has  received  such 
notice  must  be  certified  to  the  court  in  a  manner  prescribed  by  regulations. 

The  courts  have  ruled  that  the  only  notice  to  be  given  under  this  section  196  is  the 
fact  that  an  interception  was  made.  It  does  not  require  that  the  person  receive  notice  of 
the  date  or  period  of  the  interception  or  a  copy  of  the  authorization  or  have  access  to 
the  tape  recordings.2" 

Section  177  sets  out  to  whom  notice  should  be  given.  It  alters  the  present  law  in 
two  ways.  First,  it  requires  that  notice  be  given  of  any  surreptitious  entry  to  install  a 
surveillance  device."    This  promotes  accountability  in  the  use  of  this  power. 

Second,  paragraph  (a)  provides  that  a  notice  of  interception  need  not  be  given 
where  a  person  has  already  received  notice  of  the  prosecutor's  intention  to  adduce  evi- 
dence.215 The  person  in  such  a  case  would  have  received  earlier  notice  and  fuller  details 
than  would  be  the  case  under  this  notice. 


Time  of  notice  178.   The  notice  shall  be  given  within  ninety  days  after  the 

warrant  expires. 

Criminal  Code.  s.  196(1) 

COMMENT 

Section  178  clarifies  the  present  law  by  setting  out  the  general  rule  that  service 
must  be  made  within  ninety  days  after  the  period  for  which  the  warrant  (or  any  renewal 
of  it)  was  valid.  However,  sections  181  to  183  allow  for  this  ninety-day  period  to  be 
extended  by  order  of  the  court. 


Contents  of 
notice  of 
interception 


Contents  of 
notice  of  entry 


179.  (1)  A  notice  of  an  interception,  shall  disclose  the  date 
of  the  interception,  and  shall  be  accompanied  by  a  copy  of  the 
warrant. 

Working  Paper  47.  rec.  69 

(2)  A  notice  of  a  surreptitious  entry  shall  disclose  the  place 
that  was  entered  and  the  date  of  the  entry,  and  shall  be 
accompanied  by  a  copy  of  the  warrant. 


212.  Where  the  extension  is  sought,  it  must  be  brought  before  the  statutorily  fixed  time  periods  expire. 

213.  Re  Zaduk  and  The  Queen  (1979).  46  C.C.C.  (2d)  327  (Ont.  C.A.). 

214.  This  policy  was  recommended  by  Working  Paper  47.  rec.  37  at  49. 

215.  Ibid.,  rec.  69  at  93. 
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COMMENT 

Section  179  requires  that  interception  and  entry  notices  supply  more  information 
than  is  the  case  under  present  law.  The  notice  should  disclose,  not  just  the  fact  that 
interceptions  of  the  person's  private  communications  were  made,  but  also  the  date  of 
the  interceptions.  As  well,  it  should  be  accompanied  by  a  copy  of  the  warrant  authoriz- 
ing the  interception.  (The  warrant  may  be  obscured  to  prevent  the  person  from  knowing 
about  other  persons  whose  private  communications  were  also  authorized  to  be  inter- 
cepted). As  we  stated  in  Working  Paper  47  (at  91),  this  better  accords  with  the  princi- 
ples of  reviewability  and  accountability.  Since  section  40  requires  the  police  to  give  a 
copy  of  a  search  warrant  to  a  person  whose  property  has  been  searched  (or  to  leave  a 
copy),  in  our  view  it  is  logical  to  require  that  a  "search"  for  private  communications  be 
treated  in  a  similar  manner. 


Service  of  notice  180.   (1)  Service  of  the  notice  shall  be  made  and  proof  of 

its  service  shall  be  given  in  accordance  with  such  regulations  as 
the  Governor  in  Council  may  make  for  the  purpose. 

Criminal  Code,  s.  1 96(  I  ) 

inability  to  serve  (2)  Where  the  notice  cannot  be  served,  a  peace  officer  with 

notice  knowledge  of  the  facts  shall  provide  the  court  with  an  affidavit 

setting  out  the  reason  why  the  notice  was  not  served  and  the 
efforts  that  were  made  to  locate  the  person. 

Working  Paper  47.  rec.  73 

COMMENT 

Section  180  describes  how  interception  and  entry  notices  must  be  served.  Subsec- 
tion (1)  re-enacts  subsection  196(1)  of  the  present  Code  and  sets  out  the  power  to 
prescribe  by  regulation  the  manner  and  proof  of  service. 

Subsection  (2)  is  self-explanatory."16 


DIVISION  II 
APPLICATION  TO  EXTEND  TIME  FOR  NOTICE 


Power  to  extend  181.   (1)  A  judge  who,  on  application,  is  satisfied  that 

(a)  the  investigation  of  the  crime  to  which  a  warrant  re- 
lates, or  a  subsequent  investigation  of  another  crime  re- 
ferred to  in  subparagraph  133(1  )(a)(i)  commenced  as  a 
result  of  the  earlier  investigation,  is  continuing,  and 

(b)  it  would  be  in  the  best  interests  of  the  administration 
of  justice 


216.  Ibid.,  rec.  73  at  93. 
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Successive 
extensions 


may  order  that  the  time  for  giving  notice  of  an  interception  or 
surreptitious  entry  be  extended. 

(2)  A  judge  may  grant  more  than  one  extension  of  time  as 
long  as  the  total  extra  time  granted  does  not  exceed  three 
years. 

Working  Paper  47.  rec.  72 
Criminal  Code,  s.  196(3) 


COMMENT 

Sections  181  to  183  set  out  the  power  to  extend  the  time  for  giving  notice.  Subsec- 
tion 181(1)  lists  the  grounds  on  which  a  judge  must  be  satisfied  in  order  to  grant  such 
an  extension.  With  minor  changes  in  wording,  these  grounds  are  the  same  as  those  set 
out  in  subsection  196(3)  of  the  present  Code. 

Subsection  181(2)  sets  out  the  maximum  time  period  of  extension.  The  present  law 
appears  to  allow  the  notice  period  to  be  extended  indefinitely,  provided  each  separate 
period  of  extension  is  itself  not  longer  than  three  years. :'7  This  is  inconsistent  with  a 
policy  which  favours  accountability.  Thus,  subsection  181(2)  puts  a  cap  of  three  years 
on  the  period  of  successive  extensions." 


Applicant 


182.  An  application  for  extension  may  be  made  by  the  So- 
licitor General  of  Canada  or  the  provincial  minister  who  is  re- 
quired to  give  notice  of  the  interception  or  surreptitious  entry. 

Criminal  Code.  s.  196(2) 


Manner  of 

making 

application 


Contents  of 
affidavit 


183.  (1)  The  application  shall  be  made  to  a  judge  unilater- 
ally, in  person  and  in  private,  orally  or  in  writing,  before  the 
ninety-day  period  or  an  extension  of  that  period  ends  and  shall 
be  supported  by  an  affidavit  of  a  peace  officer. 

Criminal  Code.  s.  196(2).  (4) 

(2)  The  affidavit  shall  disclose 

(a)  the  facts  relied  on  to  justify  the  granting  of  an  exten- 
sion; and 

(b)  a  list  of  any  previous  applications  for  extensions  in  re- 
spect of  the  same  warrant  indicating  the  date  each  previ- 
ous application  was  made,  the  name  of  the  judge  who 
heard  each  application  and  whether  each  application  was 
withdrawn,  refused  or  granted. 

Criminal  Code.  s.  196(4) 


217.  See  Watt,  supra,  note  158  at  193. 

218.  See  Working  Paper  47.  rec.  72  at  93. 
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COMMENT 

Section  183  describes  the  nature  and  timing  of  an  application  to  extend  time  for 
giving  notice  of  an  interception  or  surreptitious  entry.  These  sections  change  the  present 
law  in  one  important  way.  Under  them  there  is  no  longer  the  power  (presently  found  in 
subsections  185(2)  and  (3)  of  the  Code)  to  apply  for  an  extension,  or  to  grant  it,  at  the 
time  the  application  for  a  warrant  is  made.  Under  this  provision,  an  extension  may  be 
applied  for  only  after  a  warrant  is  issued.  The  application  for  extension  of  the  notice 
should  ordinarily  be  based  on  circumstances  that  can  only  be  known  or  would  only 
arise  after  the  granting  of  a  warrant.  Privacy  is  better  protected  by  proceeding  in  this 
way,  since  the  court  will  have  a  more  informed  basis  upon  which  to  decide  that  the 
extension  is  truly  necessary.  Nevertheless,  in  unusual  or  extremely  complex  investiga- 
tions, we  recognize  that  the  applicant  for  the  warrant  will  be  better  positioned  to  predict 
that  an  extension  will  be  required,  and  to  justify  that  prediction  to  a  judge.  In  such 
cases,  the  wording  in  this  provision  can  accommodate  extension  applications  brought 
immediately  after  the  warrant  is  granted. 


CHAPTER  VII 

APPLICATION  FOR  DETAILS 

OF  INTERCEPTION 


Applicant  and  184.    An  accused  who  discovers  that  a  private  communica- 

notice  tion  to  which  the  accused  was  a  party  has  been  intercepted  by 

means  of  a  surveillance  device  may  apply  in  writing  to  a  judge 
on  two  clear  days'  notice  to  the  prosecutor  for  an  order  requir- 
ing the  prosecutor  to  disclose  details  of  the  intercepted  private 
communication. 

Working  Paper  47.  rec.  70 

COMMENT 

See  the  comment  to  section  191  for  a  full  explanation  of  this  kind  of  application. 


Contents  of  185.   (1)  The  application  shall  disclose 

application  ,   v      .  ..         ., 

(a)  the  applicant  s  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  with  which  the  applicant  is  charged; 

(d)  the  nature  of  the  order  requested;  and 
{e)  the  reasons  for  requesting  the  order. 

Affidavii  m  (2)  The  application  shall  be  supported  by  an  affidavit. 

support 
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COMMENT 

This  section  sets  out  the  contents  of  an  application  to  disclose  details  of  a  private 
communication  and  requires  that  the  application  be  accompanied  by  an  affidavit  in  sup- 
port. This  is  consistent  with  the  procedure  used  for  applications  for  orders  brought  on 
notice  to  other  persons  appearing  elsewhere  in  this  Code  —  for  example,  in  Part  Six 
(Disposition  of  Seized  Things). 


Service  of  notice  186.    A  notice  setting  out  the  time,  date  and  place  the 

application  is  to  be  heard  shall  be  served,  together  with  the 
application  and  the  supporting  affidavit,  on  the  prosecutor. 

COMMENT 

This  section,  modelled  on  section  216  of  this  Code,  requires  that  a  notice  of  the 
application,  together  with  the  application  itself  and  supporting  affidavit,  be  served  on 
the  prosecutor. 


Hearing  evidence  187.   A  judge  to  whom  an  application  is  made  may  receive 

evidence,  including  evidence  by  affidavit. 

COMMENT 

This  section  is  modelled  on  paragraph  218(c)  (disposition  of  seized  things). 


Service  of 
affidavit 


Questioning 
deponent 


188.  (1)  Where  an  affidavit  is  to  be  tendered  as  evidence, 
the  affidavit  shall  be  served,  within  a  reasonable  time  before 
the  application  is  to  be  heard,  on  the  prosecutor. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may 
be  questioned  on  the  affidavit. 


Evidence  on  oath 


189.   The  evidence  of  any  person  shall  be  on  oath. 


Recording 
evidence 

Identification  of 
record 

Certification  of 
transcript 


190.    (1)  Any  oral  evidence  heard  by  the  judge  shall  be 
recorded  verbatim,  either  in  writing  or  by  electronic  means. 

(2)  The  record  of  oral  evidence  shall  be  identified  as  to 
time,  date  and  contents. 

(3)  Any  transcription  of  the  record  of  oral  evidence  shall 
be  certified  as  to  time,  date  and  accuracv. 
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Disclosure  ol  191.    A  judge  who,  on  application,  is  satisfied  that  details 

further  details  of  an  intercepted  private  communication  are  relevant  to  the 

crime  with  which  the  applicant  is  charged  and  are  necessary 
for  the  applicant  to  make  full  answer  and  defence  may  order 
the  prosecutor  to  disclose  such  details  as  can  be  ascertained  by 
due  diligence. 

Working  Paper  47.  tec.  70 

COMMENT 

The  police  ordinarily  intercept  private  communications  with  the  intention  of  obtain- 
ing evidence  against  a  person  for  eventual  use  at  that  person's  trial  on  a  charge  involv- 
ing the  crime  for  which  the  warrant  to  intercept  was  granted.  However,  not  all  targets 
of  interceptions  end  up  being  prosecuted  for  that  crime.  The  private  communication 
may  reveal  that  the  person  was  not  involved  in  committing  a  crime  at  all,  or  was  com- 
mitting a  different  crime,  or  that  someone  else  entirely  was  involved. 

For  example,  the  private  communication  of  "A,"  an  innocent  conduit,  may  be  evi- 
dence that  "B,"  not  "A,"  was  involved  in  committing  a  crime.  Consequently  "A"  would 
not  be  charged  with  a  crime  as  a  result  of  the  electronic  surveillance.  Since  no  evidence 
of  the  private  communications  would  be  tendered  in  evidence  against  "A,"  "A"  would 
not  receive  a  notice  of  intention  to  tender  evidence  under  section  194.  However,  it  is 
conceivable  that  "A"  may  need  to  obtain  a  record  of  the  private  communications  in 
order  to  make  full  answer  and  defence  to  a  different  charge  for  which  the  prosecutor 
did  not  intend  to  tender  the  intercepted  communications  as  evidence.  "A"  might  never- 
theless still  wish  to  have  access  to  the  wiretapped  evidence,  since  it  might  provide 
corroboration  of  his  or  her  alibi  or  support  some  other  aspect  of  the  defence. 

Accused  persons  who  do  not  receive  notice  of  an  intention  to  introduce  private 
communications  in  evidence  against  them  may  become  aware,  either  formally  or  infor- 
mally, of  the  fact  that  their  private  communications  have  been  intercepted.  The  formal 
method  is  that  set  out  in  paragraph  177(a),  by  which  the  person  would  receive  a  notice 
of  any  authorized  interceptions  of  his  or  her  private  communications.  However,  this 
notice  need  not  include  the  contents  of  the  intercepted  communications.  The  informal 
or  unofficial  method  occurs  where  the  person  learns,  or  is  informed,  usually  from  a 
reliable  source,  that  an  interception  took  place. 

Sections  184  to  193  codify  the  proposals  that  we  first  set  forth  in  Working  Paper 
47  "'"  to  rectify  the  shortcomings  of  the  present  Criminal  Code  provisions.  Section  184 
states  that  an  application  for  this  order  may  be  made  by  an  accused  who  was  a  party  to 
the  intercepted  private  communication  on  two  clear  days'  written  notice  to  the  prosecu- 
tor. Sections  185  to  190  detail  certain  procedural  elements  of  the  application  such  as 
the  contents  of  the  application,  service  of  the  application,  notice  of  the  application  and 
what  evidence  will  be  heard  on  the  application.  Section  191  sets  out  the  grounds  on 
which  a  judge  must  be  satisfied  to  order  disclosure  of  details  of  the  private 
communication. 


219.  Recommendation  70  a!  93. 
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Form  of  order  192.   The  order  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  judge  who  issues  it. 


Contents  of  order 


193.   The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  with  which  the  applicant  is  charged; 

(c)  the  decision  of  the  judge; 

dl)  the  date  and  place  of  issuance;  and 
(e)  the  name  and  jurisdiction  of  the  judge. 


CHAPTER  VIII 

PROCEDURE  FOR  TENDERING  EVIDENCE 

AND  OBTAINING  ADDITIONAL  INFORMATION 


DIVISION  I 
NOTICE  OF  INTENT  TO  TENDER  EVIDENCE 


Notice 


Accompanying 
documents 


194.  (1)  A  prosecutor  who  intends  to  tender  evidence  of  a 
private  communication  that  was  intercepted  by  means  of  a  sur- 
veillance device  shall  give  the  accused  reasonable  notice  of  that 
intention. 

Working  Paper  47.  rec.  57 

Criminal  Code,  s.  189(5) 

(2)  The  notice  shall  contain 

(a)  a  transcript  of  any  private  communication  that  will  be 
tendered  in  the  form  of  a  recording,  or  a  statement  giving 
full  particulars  of  any  private  communication  that  will  be 
tendered  by  a  witness; 

(b)  the  time,  date  and  place  of  the  private  communication 
and  the  names  of  all  parties  to  it,  if  known;  and 

(c)  if  the  private  communication  was  intercepted  pursuant 
to  a  warrant,  a  copy  of  the  warrant  and  any  material  relat- 
ing to  an  application  to  issue,  renew  or  amend  the  warrant. 

Working  Paper  47.  rec.  49 
Criminal  Code.  s.   189(5) 
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COMMENT 


Subsection  189(5)  of  the  Criminal  Code  requires,  as  a  condition  of  admissibility  of 
a  lawfully  intercepted  private  communication,  that  the  party  intending  to  adduce  it  as 
evidence  give  the  accused  reasonable  notice  of  such  intention,  together  with:  (a)  a  tran- 
script of  the  private  communication  (where  it  will  be  adduced  in  the  form  of  a  record- 
ing) or  a  statement  setting  out  full  particulars  of  the  private  communication  (where 
evidence  of  the  private  communication  will  be  given  orally);  and  (b)  a  statement  re- 
specting the  time,  place  and  date  of  the  private  communication  and  the  parties  to  it,  if 
known.  "" 

Section  194  incorporates  many  aspects  of  the  present  Code  provision,  but  it  also 
introduces  reforms  designed  to  promote  better  disclosure  to  the  accused. 

Subsection  (  1  )  requires  that  notice  be  given  whenever  the  prosecutor  intends  to 
tender  evidence  of  an  intercepted  private  communication.  This  is  meant  to  cover  not 
only  private  communications  that  are  lawfully  intercepted  pursuant  to  this  Part  (under  a 
warrant  or  with  the  consent  of  all  parties),  but  also  private  communications  that  are 
unlawfully  intercepted,  but  that  may  nevertheless  be  admissible  in  the  overall  interests 
of  justice  in  the  case.  Under  the  present  law,  the  notice  requirement  is  not  applicable 
where  the  evidence  is  adduced  with  the  consent  of  one  of  the  parties.221  In  Working 
Paper  47  we  observed  that  this  restriction  was  inconsistent  with  full  disclosure,  which 
requires  that  notice  be  given  in  all  these  situations.""" 

Subsection  (1)  is  not  drafted  in  terms  of  excluding  evidence  where  a  failure  to  give 
proper  notice  occurs.  Rather,  the  likely  remedy  would  be  an  adjournment  of  the 
proceedings. 

Paragraphs  (a)  and  (b)  of  subsection  (2)  in  large  measure  reflect  the  present  law. 
However,  paragraph  (c)  is  new.  It  reflects  a  policy  of  disclosure  to  the  accused  of  most 
of  the  material  contained  in  the  sealed  packet  (including  the  information  in  support  of 
the  application  for  a  warrant,  its  renewal  or  amendment,  as  well  as  the  warrant  or,  if 
separate,  the  amendment  itself)-  Under  the  present  law,  such  information,  with  the  ex- 
ception of  the  authorization  and  any  renewal,  is  sealed  and  the  accused  must  seek  a 
court  order  to  obtain  access  to  it.  Although  the  courts  are  now  more  readily  recognizing 
the  accused's  right  to  have  access  to  material  in  the  sealed  packet  in  order  to  make  full 
answer  and  defence,  the  procedure  is  complicated  and  the  onus  is  still  on  the  accused 
to  seek  access.  We  have  concluded  that  better  disclosure  would  be  achieved  by  obliging 
the  prosecutor  to  disclose  all  such  matters,  subject  to  the  prosecutor's  obtaining  a 
judge's  order  allowing  material  to  be  obscured  as  provided  for  in  section  167.  (Note 
that  an  order  obscuring  information  is  reviewable  under  Division  III  of  this  Chapter  on 


220.  The  requirement  to  give  notice  is  not  restricted,  under  Code  s.  189,  to  situations  where  the  prosecutor 
wishes  to  tender  evidence  of  the  private  communications  against  the  accused  directly.  It  also  applies 
where  the  prosecutor  tries  indirectly  to  have  the  private  communications  tendered  in  evidence  against 
the  accused  —  for  example,  where  the  prosecutor  wishes  to  use  the  private  communications  as  part  of 
the  cross-examination  of  the  accused's  witness  in  order  to  destroy  the  accused's  alibi  defence.  See  R.  v. 
Nygaard,  I  lOSO]  2  SCR.  1(174. 

221.  See  R.  v.  Bunas  and  Haverkamp  (  I9H2i.  65  C.C.C.  (2d)  224  (Ont.  H.C.). 

222.  Working  Paper  47  at  73;  rec.  57  at  87. 
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grounds  that  access  to  the  information  is  believed  necessary  in  order  to  make  full 
answer  and  defence.) 


DIVISION  II 
APPLICATION  FOR  FURTHER  PARTICULARS 


Applicant  and 
notice 


195.  An  accused  who  has  received  notice  of  the 
prosecutor's  intention  to  tender  evidence  of  an  intercepted  pri- 
vate communication  may  apply  in  writing  to  a  judge  on  two 
clear  days'  notice  to  the  prosecutor  for  further  particulars  of 
the  private  communication. 

Criminal  Code.  s.  190 


COMMENT 

Section  190  of  the  present  Code  allows  a  judge  of  the  court  in  which  the  trial  of 
the  accused  is  being  or  is  to  be  held  to  order  that  further  particulars  be  given  of  the 
private  communication  intended  to  be  adduced  in  evidence  pursuant  to  the  notice  given 
the  accused.  Sections  195  to  197  incorporate  this  policy  in  a  more  logical  manner  by 
specifying  separately  the  procedure  by  which  the  application  is  made  (sections  195  and 
197)  and  the  power  of  the  judge  to  grant  the  application  (section  196). 


Order  for  further  196.   A  judge  who,  on  application,  is  satisfied  that  further 

particulars  particulars  are  necessary  for  the  accused  to  make  full  answer 

and  defence  may  order  that  further  particulars  be  given. 

Criminal  Code,  s.  190 


Additional 
procedures 


197.   Sections   185  to   190,  192  and   193  apply  to  this 
application. 


COMMENT 

This  section  incorporates,  for  purposes  of  these  applications,  the  same  procedural 
mechanisms  that  govern  applications  for  orders  to  obtain  details  (see  sections  185  to 
190  and  sections  192  to  193).  These  relate  to  the  contents  of  the  application,  service  of 
the  notice  of  the  application  and  the  application  itself.  Also  these  procedures  regulate 
what  evidence  is  to  be  heard,  how  the  evidence  is  to  be  recorded  and  the  form  and 
contents  of  any  resulting  order. 
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DIVISION  III 
APPLICATION  TO  REVEAL 
OBSCURED  INFORMATION 


Applicant  198.    An    accused    who    has    received    notice   of  the 

prosecutor's  intention  to  tender  evidence  of  an  intercepted  pri- 
vate communication  may  apply  in  writing  for  an  order  to 
reveal  information  obscured  in  the  material  that  accompanied 
the  notice. 

Working  Paper  56,  rec.  9(6) 

COMMENT 

If  a  decision  has  been  made  to  obscure  information,  the  accused,  on  receiving  no- 
tice of  the  prosecutor's  intention  to  adduce  evidence  under  section  194,  would  receive 
a  copy  of  the  information  in  its  obscured  state. 

In  Working  Paper  56,  Public  and  Media  Access  to  the  Criminal  Process."  we 
recommended  that  there  be  a  mechanism  for  revealing  obscured  information  in  order 
for  the  accused  to  make  full  answer  and  defence  to  the  charge.  This  policy  of  better 
facilitating  the  right  to  make  full  answer  and  defence  has  been  recently  recognized  in 
several  cases  involving  access  to  sealed  material."  Section  198  thus  permits  applica- 
tions to  reveal  obscured  information  and  describes  who  may  apply  for  this  order. 


Manner  of  199.   The  application  shall  be  made  in  person  to  a  judge  on 

making 

application 


two  clear  days'  notice  to  the  prosecutor. 


Hearing  the  200.    On  hearing  the  application,  the  judge  shall  examine 

application  the  material  contained  in  the  sealed  packet  in  the  presence  of 

the  accused  and  the  prosecutor  without  allowing  the  accused  to 

examine  it. 


Order  to  reveal  201.    A  judge  who,  on  application,  is  satisfied  that  informa- 

information  tjon  that  has  been  obscured  in  any  material  given  to  the  ac- 

cused relating  to  the  warrant  is  necessary  for  the  accused  to 
make  full  answer  and  defence  may  order  that  the  information 
be  revealed  to  the  accused. 

Working  Paper  56,  rec.  9(6) 


223.  Recommendation  9(6)(</)  at  61. 

224.  See.  e.g..  R.  v.  Rowbotham,  supra,  note  208;  and  R.  v.  Parmar,  supra,  note  208. 
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Additional 
procedures 


202.   Sections  185  to  190,  192  and   193  apply  to  this 
application. 


Appeal 


203.   The  judge's  decision  may  be  appealed  to  a  judge  of 
the  court  of  appeal. 


CHAPTER  IX 
EVIDENTIARY  RULES 


Affidavit 
evidence 


204.   Evidence  of  the  following  matters  may  be  tendered  by 
affidavit: 

(a)  the  times  when  and  the  places  at  which  a  private 
communication  was  intercepted; 

(b)  the  means  by  which  a  private  communication  was 
intercepted; 

(c)  the  history  of  the  custody  of  any  recording  of  an 
intercepted  private  communication;  and 

(d)  service  of  a  notice  of  intention  to  tender  evidence. 

Working  Paper  47.  rec.  66 


COMMENT 

Wiretap  cases  have  the  potential  to  become  quite  protracted.  Much  technical  but 
often  non-contentious  evidence,  such  as  testimony  as  to  installation  of  the  device,  mon- 
itoring of  the  device,  preparation  of  tapes  and  transcripts,  and  so  forth,  has  to  be  called. 
In  Working  Paper  47"?  we  proposed,  in  the  interests  of  making  proceedings  more  effi- 
cient and  expeditious,  that  these  non-contentious  matters  be  more  easily  received  in 
evidence.  This  section  gives  expression  to  our  proposals. 


Status  of 
applicant 


205.  The  recital  in  a  warrant  that  a  person  is  a  designated 
agent  or  a  designated  peace  officer  is,  in  the  absence  of 
evidence  to  the  contrary,  proof  of  that  fact. 

Working  Paper  47.  rec.  68 


COMMENT 

Section  205  dispenses  with  the  need  to  prove,  as  a  matter  of  course,  that  a  person 
described  as  such  in  a  warrant  is  in  fact  a  special  agent  or  a  designated  peace  officer. 


225.  Recommendations  66  and  67  at  89. 
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Absence  of 
original  warrant 


206.  In  any  proceeding  in  which  it  is  material  for  a  court 
to  be  satisfied  that  an  interception  of  a  private  communication 
was  authorized  by  a  warrant  issued  on  application  made  by 
telephone  or  other  means  of  telecommunication,  the  absence  of 
the  original  warrant  is,  in  the  absence  of  evidence  to  the 
contrary,  proof  that  the  interception  was  not  authorized  by  a 
warrant. 

Report  19,  Part  Two,  rec.  2(12) 
Criminal  Code.  s.  487.1(11) 


COMMENT 

Section  206  is  a  provision  similar  to  that  found  in  other  Parts  of  this  Code  (such  as 
section  41  in  Part  Two  (Search  and  Seizure)).  It  again  emphasizes  our  preference  for 
the  production  of  original  warrants  (rather  than  copies)  where  the  warrants,  have  been 
applied  for  by  telephone  or  other  means  of  telecommunication,  since  the  original 
warrants  clearly  establish  that  the  authority  to  act  has  been  conferred. 


CHAPTER  X 
ANNUAL  REPORT 


Preparation  of 
report 


Laying  before 
Parliament 


Publication 


207.  (1)  The  Solicitor  General  of  Canada  and  each  pro- 
vincial minister  shall,  as  soon  as  possible  after  the  end  of  each 
year,  prepare  a  report  on  the  electronic  surveillance  activity 
conducted  on  each  of  their  behalf  during  the  year. 

Criminal  Code.  s.  195(1).  (5) 

(2)  The  Solicitor  General  of  Canada  shall  have  the  report 
laid  before  Parliament  without  delay. 

Criminal  Code.  s.  195(4) 

(3)  Each  provincial  minister  shall  publish  the  report  or 
otherwise  make  it  available  to  the  public  without  delay. 

Criminal  Code.  s.  195(5) 


COMMENT 

To  create  a  measure  of  political  accountability  for  the  use  of  this  wiretap  legisla- 
tion, section  195  of  the  Criminal  Code  requires  that  the  Solicitor  General  of  Canada  or 
the  provincial  Attorney  General,  as  the  case  may  be,  must  annually  publish  a  detailed 
report  on  the  wiretapping  applications  and  authorizations  made  on  his  or  her  behalf 
during  each  year.  Sections  207  and  208  continue  these  reporting  requirements,  with 
minor  alterations  to  promote  readability  and  to  ensure  consistency  with  other  proposals 
in  this  Part. 


Contents  of 
annual  reports 


208.   The  annual  reports  shall  set  out 
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(a)  the  number  of  applications  for  warrants,  renewals  and 
amendments,  listed  separately; 

(b)  the  number  of  warrants,  renewals  and  amendments 
that  were  issued,  refused  or  issued  with  judicially-  imposed 
conditions; 

(c)  the  number  of  persons  identified  in  warrants  who  were 
prosecuted  by  the  Attorney  General  of  Canada  or  of  the 
province,  as  a  result  of  interceptions  made  under  warrants, 
for 

(i)  a  crime  specified  in  the  warrant, 
(ii)   a  crime  referred  to  in  subparagraph  133(l)(a)(i) 
that  was  not  specified  in  the  warrant,  and 
(iii)  a  crime  other  than  a  crime  referred  to  in  subpara- 
graph 133(l)(a)(i); 

(d)  the  number  of  persons  not  identified  in  warrants  who, 
because  of  information  obtained  from  intercepted  private 
communications  made  under  warrants,  were  prosecuted  by 
the  Attorney  General  of  Canada  or  of  the  province  for 

(i)  a  crime  specified  in  a  warrant, 

(ii)  a  crime  referred  to  in  subparagraph   133(l)(a)(i) 
that  was  not  specified  in  a  warrant,  and 
(iii)  a  crime  other  than  a  crime  referred  to  in  subpara- 
graph 133(l)(a)(i); 

(e)  the  average  period  for  which  warrants  and  renewals 
were  issued; 

(/)  the  number  of  warrants  that,  when  renewed,  were  valid 

for  periods  of 

(i)  sixty  to  one  hundred  and  nineteen  days, 
(ii)   one  hundred  and  twenty  to  one  hundred  and 
seventy-nine  days, 

(iii)  one  hundred  and  eighty  to  two  hundred  and  thirty- 
nine  days,  and 
(iv)  two  hundred  and  forty  days  or  more; 

(g)  the  crimes  specified  in  warrants  and  the  number  of 
warrants,  renewals  and  amendments  issued  for  each  crime; 

(/i)  a  description  of  all  classes  of  places  specified  in  war- 
rants and  the  number  of  warrants  issued  for  each  class  of 
place; 

(i)  a  general  description  of  the  means  of  interception 
specified  in  warrants; 

(/)  the  number  of  persons  arrested  because  of  information 
obtained  from  a  private  communication  intercepted  under 
a  warrant; 
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(k)  the  number  of  notices  of  interception  of  private  com- 
munications or  of  surreptitious  entry  given; 

{I)  the  number  of  criminal  proceedings,  commenced  by  the 
Attorney  General  of  Canada,  or  of  the  province,  in  which 
private  communications  intercepted  under  a  warrant  were 
tendered  as  evidence  and  the  number  of  those  proceedings 
where  the  accused  was  convicted; 

(m)  the  number  of  investigations  in  which  information  ob- 
tained from  a  private  communication  intercepted  under  a 
warrant  was  used,  although  the  private  communication  was 
not  adduced  in  evidence  in  criminal  proceedings; 

(w)  the  number  of  prosecutions  commenced  against  officers 
or  servants  of  Her  Majesty  for  crimes  under  section  66  (in- 
terception of  private  communications),  67  (entry  to  install 
instrument)  or  68  (disclosure  of  private  communications)  of 
the  proposed  Criminal  Code  (LRC);  and 

(o)  a  general  assessment  of  the  importance  of  the  intercep- 
tion of  private  communications  for  the  investigation,  pre- 
vention and  prosecution  of  crimes  in  Canada  or  the 
province. 

Criminal  Code.  s.   195(2),  (3) 


COMMENT 

See  the  comment  to  section  207. 
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PART  SIX 
DISPOSITION  OF  SEIZED  THINGS 

DERIVATION  OF  PART  SIX 

LRC  PUBLICATIONS 

Search  and  Seizure,  Report  24  (1984) 

Post-Seizure  Procedures,  Working  Paper  39  (1985) 

Disposition  of  Seized  Property,  Report  27  (1986) 

Public  and  Media  Access  to  the  Criminal  Process,  Working  Paper  56  (1987) 

Toward  a  Unified  Criminal  Court,  Working  Paper  59  (1989) 

LEGISLATION 

Criminal  Code,  ss.  487-492,  605 
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INTRODUCTORY  COMMENTS 

This  Part  establishes  a  largely  comprehensive  scheme  to  govern  the  handling,  de- 
tention and  disposition  of  "objects  of  seizure""'6  after  they  have  been  seized  in  accor- 
dance with  Part  Two  (Search  and  Seizure)  or  Three  {Obtaining  Forensic  Evidence).  (In 
the  latter  case,  this  Part  has  application  only  if  the  thing  seized  is  an  object  of  seizure 
removed  from  inside  a  person's  body.)  The  means  of  determining  a  claim  of  privilege 
and  of  disposing  of  seized  things  that  are  found  to  be  privileged  (such  as  documents 
seized  from  a  lawyer's  files)  are  not  described  here  but  rather  are  governed  by  the 
procedures  in  Part  Seven  (Privilege  in  Relation  to  Seized  Things)  of  this  Code. 

Post-seizure  procedures  leading  to  the  ultimate  disposition  of  seized  things  are  cur- 
rently governed  by  complex  Criminal  Code  provisions  and,  particularly  in  the  case  of 
things  seized  without  warrant,  by  the  diverse  administrative  policies  and  practices  of 
individual  police  forces.  In  contrast,  this  Part  establishes  clear,  uniform  and  simple  rules 
to  govern  these  matters. 

Persons  having  an  interest  in  seized  things  are  given  the  means  to  locate  them, 
track  their  movement  and  be  informed  of  the  person  or  persons  responsible  for  their 
custody.  The  authorities  are  encouraged  to  consider  promptly  whether  detention  of  any- 
thing seized  is  necessary.  If  it  is  determined  at  an  early  stage  that  detention  is  not 
required,  and  no  conflicting  claims  to  ownership  or  possession  are  apparent,  the  admin- 
istrative requirements  of  this  Part  may  be  avoided  and  the  things  may  be  expeditiously 
returned  to  those  persons  entitled  to  possession.  The  process  as  a  whole  is  subject  to 
judicial  supervision.  Those  responsible  for  a  seizure  are  made  fully  accountable. 

Accountability  is  promoted  by  requiring  those  responsible  for  a  seizure  to  prepare 
a  detailed  inventory  of  the  things  seized,  give  copies  to  specified  persons  affected  and 
attach  a  copy  to  a  detailed  post-seizure  report  that  is  submitted  to  a  justice.  Initial  re- 
sponsibility for  the  preservation  and  safeguarding  of  seized  things  rests  with  the  peace 
officer  making  the  seizure,  but  justices  in  the  judicial  district  where  the  post-seizure 
report  is  filed  have  overall  power  to  supervise  and  control  the  detention,  conditions  of 
custody  and  disposition  of  anything  seized. 

If  detention  of  a  seized  thing  is  required,  victims  and  others  who  claim  a  right  to 
ownership  or  possession  are  provided  with  understandable,  accessible  and  effective 
restoration  procedures. 

At  the  same  time,  the  broader  public  interests  in  the  effective  enforcement  of  crim- 
inal laws  and  conduct  of  criminal  trials  are  preserved.  Investigators  and  prosecutors  are 
given  the  powers  reasonably  necessary  to  detain,  safeguard  and  ultimately  tender 
evidence  in  criminal  proceedings. 

Special  procedures  are  established  to  deal  with  seizures  of  things  that  are  danger- 
ous or  perishable. 

This  Part  completes  the  reforms  begun  with  the  proclamation  in  force,  on  Decem- 
ber 2,   1985,  of  the  Criminal  Law  Amendment  Act}21  That  Act,  in  turn,  was  partly 

226.  The  meaning  of  "objects  of  seizure"  is  set  out  in  section  2. 

227.  S.C.  1985.  c.  19. 
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modelled  on  our  draft  recommendations  in  Working  Paper  39.  The  1985  reform  did  not 
purport  comprehensively  to  regulate  the  area.  Rather,  its  provisions  were  expressly 
made  subject  to  the  provisions  of  any  other  Act  of  Parliament,  and  so  the  post-seizure 
provisions  in,  for  example,  the  Narcotic  Control  Act"  and  the  Food  and  Drugs  Act  ' 
continued  in  force.  In  contrast,  this  Part  of  our  Code  is  far  more  comprehensive.  It 
governs  the  detention  and  disposition  of  all  things  seized  as  "objects  of  seizure"  (a) 
under  Part  Two  (Search  and  Seizure)  or  (b)  under  Part  Three  (Obtaining  Forensic  Evi- 
dence) where  the  objects  have  been  removed  from  inside  a  person's  body,  and  in  the 
result  affects  the  manner  in  which  seized  things  will  be  dealt  with  under  all  federal 
crime-related  statutes. 

While  more  complete  in  its  coverage  than  the  present  Code  and  related  statutes, 
this  Part  does  not  purport  to  regulate  the  handling  and  disposition  of:  (  1  )  body  samples, 
residues  or  things  taken  under  Part  Three,  unless,  as  mentioned,  the  things  have  been 
seized  as  "objects  of  seizure"  by  removing  them  from  inside  a  person's  body  (for  ex- 
ample, drugs  hidden  in  a  person's  body  cavity);  (2)  things  seized  in  relation  to  which  a 
claim  of  privilege  has  been  made;  (3)  breath  or  blood  samples  taken  under  Part  Four; 
(4)  things  seized  for  purposes  unrelated  to  criminal  investigations  or  prosecutions  (for 
example,  things  that  are  found);  (5)  things  seized  (otherwise  than  as  the  "objects  of 
seizure"  set  out  here)  under  the  rules  and  regulations  of  custodial  institutions;  (6)  things 
seized  for  the  purpose  of  determining  the  legality  of  their  possession  without  reference 
to  specified  crimes  or  the  title  of  individual  claimants;"     or  (7)  "proceeds  of  crime."" 


CHAPTER  I 
INTERPRETATION 


Application  of  209.   (1)  This  Part  applies  to  anything  seized  under  Part 

Part  Two  (Search  and  Seizure)  as  an  object  of  seizure  or  seized 

under  Part  Three  (Obtaining  Forensic  Evidence)  as  an  object  of 
seizure  that  was  removed  from  inside  a  person's  body. 

Exception  if  (2)  If  a  claim  of  privilege  is  made  in  respect  of  the  seized 

privilege  claimed  thing  or  information  contained  in  it,  the  seized  thing  shall  be 


228.  See,  e.g.,  s.  489.1(1)  of  the  Criminal  Code. 
ll'i.  Supra,  note  21. 

230.  R.S.C.  1985,  c.  F-27. 

231.  This  refers  to  in  rem  proceedings  applicable  to  weapons,  etc.  {Criminal  Cade.  s.  103),  hale  propaganda 
{Criminal  Code.  s.  320)  and  crime  comics  and  obscene  publications  (Criminal  Code.  s.  164).  We  haw- 
elsewhere  recommended  that  sections  103,  ]M  and  320  of  the  Code  be  moved  into  federal  regulatory 
legislation.  See  Report  24  at  51-54. 

232.  Inclusion  of  rules  designed  to  regulate  their  seizure  and  disposition  is  temporarily  deferred  while  we 
carefully  consider  recent  legislation  on  this  subject.  See  An  Aet  to  amend  the  Criminal  Code,  the  Food 
and  Drugi  Act  and  the  Narcotic  Control  Aet.  supra,  note  13.  Our  conclusions  as  to  the  extent  to  which 
this  new  legislation  should  be  incorporated  into  this  Code  will  be  set  out  in  forthcoming  papers. 
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dealt  with  in  accordance  with  Part  Seven  (Privilege  in  Relation 
to  Seized  Things). 


COMMENT 


The  purpose  of  this  provision  is  to  specify  clearly  the  scope  of  application  of  this 
Part.  "Objects  of  seizure"  is  defined  in  section  2. 

Rules  relating  to  the  disposition  of  things  (other  than  "objects  of  seizure"  removed 
from  inside  a  person's  body)  obtained  under  the  forensic  evidence  regime  of  Part  Three 
will  be  addressed  in  a  later  volume  to  this  Code,  while  the  rules  relating  to  the  dispo- 
sition of  blood  and  breath  samples  taken  under  Part  Four  (Testing  Persons  for  Impair- 
ment in  the  Operation  of  Vehicles)  are  to  be  partially  found  in  that  Part.  If  a  claim  of 
privilege  is  made  in  relation  to  a  seized  thing  or  information  contained  in  it,  the  proce- 
dure for  access  to  and  disposition  of  the  thing  is  governed  by  Part  Seven  (Privilege  in 
Relation  to  Seized  Things). 


CHAPTER  II 
DUTIES  OF  PEACE  OFFICER  ON  SEIZURE 


DIVISION  I 
INVENTORY  OF  SEIZED  THINGS 


Preparation  and 
offer  of  inventory 


Inventory  for 

copied 

information 

Posting  copy  of 
inventory 


Copy  to  person 
with  ownership 
or  possessory 
interest 


210.  (1)  A  peace  officer  shall,  at  the  time  of  seizure  or  as 
soon  as  practicable  after  the  seizure, 

(a)  prepare  and  sign  an  inventory  of  any  seized  things  that 
describes  them  with  reasonable  particularity;  and 

(b)  offer  to  provide  a  copy  of  the  inventory  to  any  person 
who  was  in  apparent  possession  of  the  seized  things  at  the 
time  of  the  seizure,  and  shall,  at  the  person's  request, 
provide  a  copy  of  the  inventory. 

(2)  If  a  copy  of  information  contained  in  a  seized  thing  is 
taken  by  a  peace  officer,  the  inventory  shall  indicate  that  fact. 

(3)  If  no  one  was  in  apparent  possession  of  the  seized 
things,  the  peace  officer  may  post  a  copy  of  the  inventory 
where  the  seizure  was  made. 

(4)  A  peace  officer  who  seizes  anything  shall,  where  prac- 
ticable, offer  to  provide  a  copy  of  the  inventory  to  any  other 
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person  who  the  officer  believes  has  an  ownership  or  a  posses- 
sory interest  in  the  seized  thing  and  shall,  at  the  person's  re- 
quest, provide  a  copy  of  the  inventory. 

Report  27,  rec.  2|  I  ) 
Criminal  Code,  SS.  487.1(9),  489.1 


COMMENT 


Under  section  489.1  of  the  present  Code,  if  a  thing  seized  under  a  warrant  is  not 
returned  to  the  person  lawfully  entitled  to  possession,"  the  peace  officer  or  other  per- 
son who  made  the  seizure  is  required  to  take  the  thing  before  "the  justice  who  issued 
the  warrant  or  some  other  justice  for  the  same  territorial  division."214  As  an  alternative 
to  transporting  the  seized  thing,  the  officer  or  other  person  may  report  the  seizure  and 
detention  to  the  justice."  If  no  warrant  has  been  issued  and  the  thing  has  not  been 
returned,  the  thing  must  be  brought  before,  or  the  report  made  to,  "a  justice  having 
jurisdiction  in  respect  of  the  matter."" 6  In  the  case  of  a  seizure  under  a  telewarrant,  the 
officer  must  file  a  report  of  the  seizure  "with  the  clerk  of  the  court  for  the  territorial 
division  in  which  the  warrant  was  intended  for  execution.""' 

The  Code\  current  provisions  do  not  require  the  preparation  of  a  post-seizure  re- 
port in  all  cases  where  something  has  been  seized  and  has  not  been  returned.  Nor  do 
they  require  that  an  inventory  be  prepared  and  offered  to  persons  having  an  interest 
either  in  the  thing  itself  or  in  premises  or  vehicles  from  which  the  thing  is  seized. 

The  provisions  in  this  Chapter  differ  from  those  of  the  present  Code. 

Section  210  enhances  accountability  by  requiring  the  timely  preparation  and  at- 
tempted distribution  of  an  inventory  of  seized  things.  It  enables  inventory  recipients  to 
take  action  to  protect  their  own  interests  by,  for  example,  seeking  access  to  the  thing, 
applying  for  restoration  or  challenging  the  validity  of  the  seizure  itself. 


DIVISION  II 

RETURN  OF  SEIZED  THINGS 

BY  PEACE  OFFICER 


Return  to  person  211.   (1)  A  peace  officer  may,  before  a  post-seizure  report 

lawfully  entitled  js  gjven  t0  a  justice,  return  a  seized  thing  to  the  person  who  is 

believed  to  be  lawfully  entitled  to  possession  if,  to  the  knowl- 
edge of  the  peace  officer,  there  is  no  dispute  as  to  possession 


233.  Under  paragraph  489. 1(1  )(u). 

234.  Criminal  Code.  s.  489.1(l)(ft)(i),  (2)(a). 

235.  Criminal  Code.  s.  489. 1(  1  )(b)(\\).  (2)(ft).  Subsection  489.1(3)  requires  the  report  to  be  in  Form  5.2 
which  specifies  that  the  report  contain,  among  other  things,  a  description  of  each  thing  seized. 

236.  Criminal  Code.  s.  489. 1(1  )(/>),  (2). 

237.  Criminal  Code.  s.  487.1(9).  Subsection  489.1(3)  also  prescribes  use  of  Form  5.2  with  the  addition  of  the 
statements  referred  to  in  subsection  487.1(9). 
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and  the  thing  is  no  longer  required  for  investigation  or  use  in 
any  proceeding. 

Receipt  (2)  The  officer  shall  get  a  receipt  for  anything  returned. 

Report  27,  rec.  2(6),  (7) 
Criminal  Code,  s.  489.1(1  )(a) 

COMMENT 

Section  211  continues  the  essence  of  paragraph  489.1(1)(<3)  of  the  Criminal  Code. 

The  basic  common  law  power  that  allows  investigators  a  reasonable  amount  of 
time  to  assess  whether  an  investigation  will  be  enhanced  by  the  continued  detention  of 
a  seized  thing,  or  whether  it  will  provide  useful  evidence  in  subsequent  proceedings,238 
continues.  Often,  investigators  come  to  realize  soon  after  a  seizure  that  further  detention 
of  a  seized  thing  for  such  purposes  is  unnecessary.  If  a  post-seizure  report  has  not  yet 
been  presented  to  a  justice  and  there  is  no  apparent  dispute  as  to  who  is  entitled  to 
possession,  subsection  211(1)  allows  for  its  prompt  return  to  the  person  who  the  officer 
believes  is  lawfully  entitled  to  possession. 

This  power  is  not  intended  to  involve  the  peace  officer  in  assessing  the  legal  valid- 
ity of  claimed  property  rights  in  a  seized  thing.  Return  under  this  section  does  not  cre- 
ate or  extinguish  such  rights.  If,  to  the  knowledge  of  the  officer,  there  is  a  dispute  as 
to  who  is  entitled  to  possession,  the  formal  requirements  of  this  Part  should  be 
followed. 

Where  something  is  returned  under  the  authority  of  subsection  211(1),  the  admin- 
istrative and  accountability  requirements  are  simply  that  a  receipt  be  obtained  (subsec- 
tion 211(2))  and  attached  to  any  post-seizure  report  prepared  (subsection  212(3)). 


DIVISION  III 
POST-SEIZURE  REPORT 


Preparation  of  212.   (1)   A  peace  officer  shall  prepare  a  post-seizure 

rePort  report  for  anything  that  was  seized  and  not  returned. 

Contents  of  report  (2)  The  post  seizure  report  shall  disclose 

(a)  the  time  and  place  of  seizure; 

(b)  the  name  of  the  officer  who  made  the  seizure  and  the 
name  of  the  police  force  or  other  organization  that  the 
officer  acted  for  when  making  the  seizure; 


238.  See  Ghani  v.  Jones,  [1970]  1  Q.B.  693  (C.A.);  Lavie  v.  Hill  (1918).  29  C.C.C.  287  (N.S.S.C).  See  also 
the  remarks  of  Galligan.  J.,  in  //;  Re  Famous  Player's  Ltd.  v.  Director  of  Investigation  and  Research 
(1986),  29  C.C.C.  (3d)  251  at  263  (Ont.  H.C.). 
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Inventory  and 

receipt  to  be 
attached 


(c)  the  name  of  any  person  who  was  given  a  copy  of  the 
inventory; 

id)  where  anything  not  referred  to  in  a  search  warrant 
was  seized  in  the  course  of  executing  the  warrant,  or  where 
anything  was  seized  without  a  warrant,  the  reasons  for 
seizing  it; 

(e)  the  names  of  any  persons  who,  to  the  officer's  knowl- 
edge, may  have  an  ownership  or  a  possessory  interest  in 
anything  seized;  and 

(/)  where  the  search  was  carried  out  pursuant  to  a  war- 
rant issued  for  more  than  one  object  of  seizure,  and  not  all 
of  the  objects  of  seizure  were  searched  for,  the  reasons  why 
a  search  was  not  carried  out  for  each  object  of  seizure. 

(3)  The  peace  officer  shall  attach  to  the  report  the  inven- 
tory of  seized  things  and  the  receipt  for  anything  that  was 
returned. 

Report  27.  ree.  2(2)  to  (4) 
Criminal  Code,  ss.  4X7.1(9).  489.1 


COMMENT 

Before  1985,  the  Criminal  Code  did  not  provide  for  the  submission  of  a  written 
report  as  an  alternative  to  bringing  before  a  justice  things  seized  under  (or  incidental  to) 
a  warrant.  Under  the  Code,  seized  things  generally  had  to  be  physically  taken  before 
either  the  justice  who  issued  the  warrant  or  some  other  justice  within  the  same  territo- 
rial division.  The  1985  reform  introduced  the  report  as  an  alternative:v'  to  taking  the 
things  seized  with  or  without  warrant  before  a  justice.  The  Narcotic  Control  Act  and 
the  Food  and  Drugs  Act  still  do  not  require  returns  or  reports  in  relation  to  things 
seized  under  those  Acts. 

Section  212  implements  our  view  that,  whenever  a  peace  officer  officially  seizes 
something  (i.e.,  when  it  is  seized  and  is  not  returned),  a  report  that  briefly  but  accu- 
rately details  the  facts  and  circumstances  surrounding  the  seizure  should  be  made  to  a 
judicial  official.24" 

To  simplify  administration,  sections  212  and  213  do  not  give  the  officer  an  initial 
option  of  carrying  seized  things  before  the  justice;  rather,  they  require  the  preparation, 
submission  and  filing  of  a  post-seizure  report  in  all  cases  in  which  seized  things  are 
retained.  Subsection  212(2)  clearly  specifies  the  information  the  report  must  contain. 
Subsection  212(3)  requires  the  inventory  prepared  under  section  210  to  be  attached  to 
it.  If  something  seized  has  been  returned  under  section  211,  subsection  212(3)  requires 
the  receipt  for  it  to  be  attached  as  well. 


239.  The  alternative  to  a  report  is  not  always  available  under  the  Code.  See  Criminal  Code,  ss.   102(3). 
199(1).  (2).  395(2).  447(2). 

240.  Report  27  at  12-13. 
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The  report  and  inventory  both  serve  the  goal  of  accountability. 

Return  of  213.   (1)  A  post-seizure  report  shall  be  given,  as  soon  as 

post-seizure  practicable  after  the  seizure,  to  a  justice  in  the  judicial  district 

repo  in  which  the  seizure  was  made. 

Receipt  and  (2)  The  justice  who  receives  the  post-seizure  report  shall 

filir|g  of  have  it  fded  with  the  clerk  of  the  court  for  the  judicial  district 

post  seizure  m  which  the  sejzure  was  made. 


report 


COMMENT 


Report  27,  rec.  2(5) 
Criminal  Code,  ss.  487.1(9),  489.1(1) 


Subsection  489.1(1)  of  the  Criminal  Code  now  states,  in  part,  that  where  a  seizure 
is  made  by  a  peace  officer,  where  no  warrant  has  been  issued  and  the  seized  thing  is 
not  returned,  the  officer  must  bring  the  seized  thing  or  the  report  of  seizure  to  a  "justice 
having  jurisdiction  in  respect  of  the  matter."  This  may  reasonably  be  interpreted  as  ap- 
plying to  seizures  made  without  a  warrant.  However,  the  identity  of  "a  justice  having 
jurisdiction  in  respect  of  the  matter"  may  not  always  be  clear. 

We  have  concluded  that  all  seizures  should  be  reported  and  that,  after  a  seizure 
occurs,  public  access  to  documents  relating  to  the  seizure  and  related  disposition  pro- 
ceedings would  not  significantly  interfere  with  criminal  investigations  or  effective  law 
enforcement.  Accordingly,  with  certain  exceptions,  such  access  should  be  permitted." 
The  goal  of  all  filing  requirements  in  this  Code  is  to  facilitate,  wherever  possible,  ac- 
cess to  the  material  and  documents  recording  and  justifying  intrusions  against  the  pri- 
vacy and  security  of  persons  and  property."  "  This  goal  may  be  realized  only  if  the 
place  of  filing  of  relevant  material  is  clearly  specified  and  easily  ascertained.  Section 
213  sets  out  this  filing  procedure. 


241.  Working  Paper  56,  rec.  11  and  comment  at  71-72. 

242.  This  is  subject,  of  course,  to  any  overriding  public  or  law  enforcement  interest  in  maintaining  the  con- 
fidentiality or  security  of  documents  relating  to  the  conduct  of  criminal  investigations  and  protecting 
legally  recognized  privileges.  Where  such  interests  are  important,  this  Code  clearly  recognizes  and  pro- 
tects them.  See,  for  example,  ss.  166  to  174  requiring  confidentiality  and  sealing  of  material  relating  to 
wiretap  applications;  s.  53  (search  and  seizure);  and  Part  Seven  which  regulates  the  manner  of  handling 
and  disposing  of  material  with  respect  to  which  a  privilege  is  claimed. 
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CHAPTER  III 
CUSTODY  AND  DISPOSAL  OF  SEIZED  THINGS 


DIVISION  I 
GENERAL  PROVISIONS  DEALING  WITH  ORDERS 


/.  Making  an  Application 

Manner  of  214.    An  application  for  an  order  shall  be  made  in  writing 

making  to  a  justice  in  the  judicial  district  in  which  the  post-seizure  re- 

app  tcation  p()rj  was  fj|e(j^  the  thing  is  in  custody  or  a  charge  in  relation  to 

which  the  thing  is  being  held  was  laid. 

COMMENT 

Under  this  Part,  applications  may  be  made  for  a  variety  of  orders  in  relation  to 
seized  things.  These  applications  should  be  distinguished  from  applications  for  war- 
rants. Warrant  applications  are  unilateral  applications  not  requiring  notice  to  interested 
parties.  The  applicant  for  a  warrant  must  present  reasonable  grounds  for  belief  in  facts 
justifying  the  warrant's  issuance,  but  need  not  have  personal  knowledge  of  those  facts. 
In  contrast,  most  of  the  applications  for  orders  under  this  Part  require  that  interested 
parties  be  given  notice.  These  applications  may  be  contested  and  the  decision  to  issue 
an  order  must  be  based  on  evidence  on  oath  deriving  from  the  personal  knowledge  of 
witnesses  or  deponents. 

The  present  Criminal  Code  allows  most  of  these  orders  to  be  obtained  by  way  of 
"summary  application"  on  notice  to  specified  parties."  Others,  for  example  subsections 
490(5)  and  (6),  involve  "applications"  on  notice  (in  which  case  the  Code  provides  that, 
before  making  an  order,  the  judge  or  justice  must  give  specified  persons  an  "opportu- 
nity to  establish"  certain  matters).  The  distinction  between  "applications"  and 
"summary  applications"  is  far  from  clear.244 


243.  Criminal  Cock;  s.  490(2)(fl),  (3)(a),  (7).  (10),  (15). 

244.  In  addressing  this  matter,  we  asked  whether  the  term  "summary"  is  intended  to  signify  that  the  proceed- 
ings are  to  be  characterised  hy  abruptness,  expedition  or  informality.  Or  is  it  intended  to  signify  restric- 
tions on  the  kinds  of  evidence  that  can  be  tendered?  In  the  view  of  the  British  Columbia  Court  of 
Appeal,  "summarily"  signifies  an  intention  to  give  a  right  to  proceed  exporte:  Sut  tie  s  v.  Cantin,  |I9I5] 
8  W.W.R.  1293  (B.C.C.A.).  In  the  view  of  another  court,  the  words  "summary  application"  do  not  mean 
without  notice,  but  simply  signify  that  the  proceedings  are  not  to  be  conducted  in  the  "ordinary"  way, 
but  in  a  concise  way:  Re  Freeman  Estate.  [1923|  I  D.L.R.  378  at  380-381  (N.S.S.C.A.D.).  Perhaps 
"summary"  is  intended  to  signify  certain  characteristics  of  the  decision-making  process:  lor  example. 
that  "instinct,"  rather  than  legal  principle,  is  to  be  applied:  or  that  decisions  are  to  issue  orally,  im- 
mediately upon  completion  of  the  hearing  rather  than  in  written  form  after  more  thorough  deliberation. 
Criminal  Code  paragraph  488,l(4)(</)  requires  a  judge,  in  deciding  whether  a  solicitor-client  privilege 
attaches  to  documents,  to  "determine  the  question  summarily."  In  short,  the  "summary"  proceeding  is 
nowhere  defined  and  its  intended  nature  can  onl\  be  the  subject  of  speculation.  Yet.  it  is  the  most 
commonly  used  term  to  describe  pre-trial  applications  in  the  Criminal  Cade.  It  is  therefore  obvious  to 
us  that  the  present  vagueness  of  the  legislation  is  unsatisfactory. 
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It  is  our  view  that  all  applications  for  orders  in  criminal  proceedings  should  have  a 
uniform  structure  that  is  fully  and  clearly  defined.  Applicants,  counsel  and  those  pre- 
siding should  all  have  the  same  understanding  of:  (1)  the  conditions  to  be  satisfied  be- 
fore the  application  may  be  heard;  (2)  the  disclosures  to  be  made  and  notice  given  to 
other  parties  and  the  court  before  the  proceedings  may  begin;  and  (3)  the  nature  and 
characteristics  of  the  hearing  itself,  including  the  evidence  that  may  be  received.  Impos- 
ing a  uniform  structure  on  these  applications  need  not  make  them  more  cumbersome  or 
time-consuming.  Rather,  as  is  the  case  in  civil  motions  practice,  setting  these  matters 
out  clearly  in  legislation  should  result  in  more  concise  proceedings  concentrating  di- 
rectly on  the  important  and  relevant  issues.  Further,  mechanisms  are  available  to  expe- 
dite applications  in  appropriate  circumstances;  for  example,  normal  time  periods  for  the 
giving  of  notice  may  be  shortened  and  orders  may  issue  on  consent  if  the  justice 
approves. 

In  this  Division  are  found  the  procedures  to  be  followed  for  contested  applications 
for  orders  in  relation  to  the  custody  and  disposal  of  things  seized  as  objects  of  seizure 
under  Part  Two  (Search  and  Seizure)  or  Part  Three  (Obtaining  Forensic  Evidence) 
where  the  object  of  seizure  is  removed  from  inside  a  person's  body.  The  procedure  for 
other  contested  orders  in  relation  to  other  police  powers  is  set  out  in  other  Parts.  For 
example,  Part  Seven  (Privilege  in  Relation  to  Seized  Things)  sets  out  the  procedure  to 
determine  a  claim  of  privilege.  The  application  procedure  set  out  here  may  not  be  ulti- 
mately located  here  in  the  final  consolidated  version  of  the  Code.  Given  the  existence 
of  other  contested  applications  elsewhere  in  this  volume  and  given  that  we  anticipate 
that  similar  applications  will  also  be  provided  for  in  future  volumes  of  this  Code,  it 
may  prove  desirable  to  consolidate  the  common  provisions  within  a  revised  Chapter  in 
Part  One  (General). 

Section  214  states  the  basic  features  of  applications  for  orders:  they  must  be  in 
writing  and  be  heard  by  a  justice.  The  place  of  application  is  flexible  to  account  for  the 
various  locations  that  may  be  convenient  for  the  applicant. 

The  persons  to  be  given  notice  of  an  application  and  the  length  of  notice  required 
are  set  out  in  the  specific  sections  describing  each  application. 


Contents  of  215.   (1)  An  application  shall  disclose 

application  ,   •>    ..  ..         ., 

FK  (a)  the  applicant  s  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  a  description  of  the  seized  thing  that  is  the  subject  of 
the  application; 

(e)  the  date  the  seizure  was  made; 
(/)  the  name  of  the  custodian; 

(g)  the  nature  of  the  order  requested; 

(h)  the  reasons  for  requesting  the  order;  and 

(i)  any  additional  information  required  by  this  Part  for  the 
application. 
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Affidavit  in  (2)  The  application  shall  he  supported  by  an  affidavit. 

support 

COMMENT 

Paragraphs  (a)  to  (//)  of  subsection  (  1).  which  are  self-explanatory,  set  out  the  man- 
datory basic  ingredients  common  to  all  applications  for  orders  under  this  Part.  Para- 
graph (i)  alludes  to  the  fact  that  other  ingredients,  peculiar  to  particular  applications,  are 
required  by  specific  provisions  in  this  Part. 

Submission  of  an  affidavit  with  the  application  ensures  that  the  basic  facts  asserted 
in  the  application  are  supportable. 


Notice  of  216.    A  notice  setting  out  the  time,  date  and  place  the  ap- 

application  plication  is  to  be  heard  shall  be  served,  together  with  the  appli- 

cation and  the  supporting  affidavit,  on  all  parties  to  whom 
notice  is  required  to  be  given. 

COMMENT 

This  section  is  designed  to  inform  the  parties  of  the  fact  of  the  application  and 
provides  a  suitable  period  within  which  to  prepare  for  it. 


Transferring  tile  217.    If  an  application  is  brought  in  a  judicial  district  other 

for  hearing  than  the  judicial  district  in  which  the  post-seizure  report  is 

filed,  the  clerk  of  the  court  for  the  judicial  district  in  which  the 
post-seizure  report  is  filed  shall,  on  the  written  request  of  the 
applicant,  have  the  post-seizure  report  and  all  accompanying 
material  transferred  to  the  clerk  of  the  court  for  the  judicial 
district  in  which  the  application  is  to  be  heard. 

COMMENT 

Section  217  authorizes  the  clerk  of  the  court  for  the  judicial  district  in  which  the 
post-seizure  report  was  filed,  on  the  written  request  of  an  applicant,  to  transfer  relevant 
files  and  material  to  the  place  of  application.  Under  sections.  225  and  229,  a  justice 
may,  if  satisfied  that  it  is  in  the  best  interests  of  justice  to  do  so,  order  that  the  appli- 
cation be  made  in  a  more  convenient  judicial  district  and  then  have  relevant  material 
transferred  to  the  appropriate  court  clerk. 


2.   The  Hearing 

Power  of  justice  218.    A  justice  to  whom  an  application  is  made  or  who  is 

authorized  to  make  an  order  without  an  application  being 
made  may,  in  determining  whether  to  make  an  order, 

(a)  compel  the  attendance  of,  and  question,  the  custodian; 


185 


(b)  examine  a  seized  thing  or  require  it  to  be  produced  for 
examination;  and 

(c)  receive  evidence,  including  evidence  by  affidavit. 


COMMENT 


This  provision  is  designed  to  provide  a  broad  base  of  information  to  a  justice  who 
is  asked  to  make  an  order  (or,  where  permitted  by  the  relevant  provision,  who  contem- 
plates making  an  order  without  an  application  first  being  made).  The  justice  may  re- 
ceive relevant  information  in  the  form  ordinarily  allowed  in  court  proceedings  (i.e., 
testimony  on  oath)  as  well  as  by  affidavit.  The  presiding  justice  is  thus  given  the  means 
to  "go  behind"  an  application  in  order  to  ascertain,  in  an  active  and  effective  manner, 
whether  the  requirements  for  making  an  order  have  been  met. 

Paragraph  {a)  recognizes  the  potential  importance  of  the  custodian  in  providing  in- 
formation to  the  justice  charged  with  making  a  special  order  affecting  the  disposition  of 
anything  seized. 

Although  applications  for  orders  will  generally  be  based  on  evidence  or  informa- 
tion tendered  by  the  parties  or  by  other  interested  persons  who  have  been  given  notice 
of  the  application,  the  justice  is  here  given  an  unfettered  discretion  to  compel  the 
attendance  of  and  to  question  the  custodian. 

Paragraph  (b)  complements  the  justice's  discretionary  power  under  paragraph  (a). 
It  is  in  keeping  with  our  view  that  the  justice,  before  making  an  order  in  relation  to  any 
thing  seized,  should  have  access  to  all  necessary  information,  including  information  that 
may  be  derived  from  an  examination  of  anything  seized. 

Paragaph  (c)  allows  a  justice  to  receive  both  oral  testimony  and  affidavit  evidence. 
Allowing  affidavit  evidence  to  be  received  provides  a  mechanism  for  avoiding  unnec- 
essary attendances  and  the  inconveniencing  of  witnesses.  This  should  reduce  the  cost  of 
litigation  and  save  court  time.  On  balance,  these  benefits  outweigh  the  delay  that  may 
be  caused  in  occasional  cases  when  cross-examination  on  an  affidavit  is  required  on  the 
hearing  of  an  application."4 


Service  of  219.    (1)  Where  an  affidavit  is  to  be  tendered  as  evidence, 

affidavit  evidence  tne  affidavit  shall  be  served,  within  a  reasonable  time  before 

the  application  is  to  be  heard,  on  all  parties  who  received 

notice  of  the  application. 

Questioning  (2)  Where  affidavit  evidence  is  received,  the  deponent  may 

deponent  De  questioned  on  the  affidavit. 


245.  See  Re  Senechal  and  The  Queen  (1980),  52  C.C.C.  (2d)  313  (Ont.  H.C.),  per  Linden  J.  If  affidavit 
evidence  may  be  received  upon  the  "hearing"  of  an  application,  cross-examination  by  the  party  adverse 
in  interest  must  be  allowed. 
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COMMENT 

This  section  addresses  the  procedure  relating  to  affidavit  evidence.  The  parties  who 
receive  notice  of  the  application  should  also  receive  any  affidavits  that  are  to  be  ten- 
dered as  evidence  within  a  reasonable  time  of  the  hearing  of  the  application  in  order  to 
be  able  to  prepare  for  the  hearing  and  thereby  expedite  the  process.  In  addition,  the 
deponent  of  an  affidavit  may  be  questioned  about  it. 


Evidence  on  oath  220.   The  evidence  of  any  person  shall  be  on  oath. 


Recording  221.    (1)  Any  oral  evidence  heard  by  the  justice  shall  be 

evidence  recorded  verbatim,  either  in  writing  or  by  electronic  means. 

Identification  of  (2)  The  record  of  oral  evidence  shall  be  identified  as  to 
record 


time,  date  and  contents. 

Certification  of  (3)  Any  transcription  of  the  record  of  oral  evidence  shall 

transcription  De  certified  as  to  time,  date  and  accuracy. 

COMMENT 

This  provision  parallels  one  governing  warrant  applications  (section  11).  It  is  de- 
signed to  ensure  the  maintenance  of  records  sufficient  to  allow  for  subsequent  review"^ 
and  thus  serves  the  general  aim  of  accountability. 


3.  Issuance  of  Order 

Form  of  order  222.   An  order  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  justice  who  issues  it. 


Contents  of  order  223.    An  order  shall  disclose 

(a)  the  applicant's  name  if  the  order  is  made  on  applica- 
tion; 

{b)  the  crime  under  investigation  or  charged; 

(c)  a  description  of  the  seized  thing  that  is  the  subject  of 
the  order; 

(d)  the  date  the  seizure  was  made; 

(e)  the  name  of  the  custodian; 

(/)  the  decision  of  the  justice  and  any  conditions  imposed; 
(g)  the  date  and  place  of  issuance; 


246.  See  also  the  comment  to  section  1 1 . 
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(h)  the  name  and  jurisdiction  of  the  justice;  and 

(i)  any  additional  information  required  by  this  Part  for  the 
order. 


COMMENT 


Paragraphs  (a)  to  (h)  of  this  provision  enumerate  the  mandatory  elements  common 
to  all  orders.  Paragraph  (/)  refers  to  the  fact  that  other  unique  ingredients  of  particular 
orders  are  required  by  specific  provisions  in  this  Part. 


Filing 

application, 
evidence,  order 


Return  of 
material 


4.  Filing 

12<\.  (1)  The  justice  shall,  as  soon  as  practicable  after  the 
hearing,  have  the  following  filed  with  the  clerk  of  the  court  for 
the  judicial  district  in  which  the  post-seizure  report  was  filed: 

(a)  the  notice  of  the  application; 

{b)  the  application; 

(c)  the  record  of  any  oral  evidence  heard  by  the  justice  or 
its  transcription; 

(d)  any  other  evidence  received  by  the  justice;  and 

(e)  if  an  order  is  issued,  the  original  of  the  order. 

(2)  If  the  post-seizure  report  and  any  accompanying  mate- 
rial were  transferred  for  a  hearing  from  the  judicial  district  in 
which  they  were  filed,  the  justice  shall  have  them  returned 
after  the  hearing. 


COMMENT 

This  provision  has  the  same  object  as  the  filing  requirements  for  warrant  applica- 
tions:" to  ensure  the  maintenance  and  availability  of  the  material  upon  which  an  appli- 
cation is  based,  so  that  those  affected  can  later  ascertain  whether  the  order  was  properly 
issued. 

Although  under  section  214  an  applicant  is  given  a  number  of  alternative  places  in 
which  to  bring  an  application,  subsection  (1)  of  this  section  requires  the  justice  to  en- 
sure that,  after  the  hearing,  all  application  material  is  filed  in  the  judicial  district  in 
which  the  post-seizure  report  was  filed."48  Ordinarily  this  location  is  likely  to  be  the 
most  convenient  and  accessible  to  those  directly  affected  by  the  seizure.  Further,  under 
subsection  224(2),  any  post-seizure  report  and  accompanying  material  transferred  to  the 
court  where  the  application  was  heard  pursuant  to  section  217  must  be  returned  to  the 


247.  See  s.  13. 

248.  The  place  for  filing  the  post-seizure  report  (the  judicial  district  where  the  seizure  has  been  made)  is 
specified  in  s.  213.  See  also  the  comment  to  s.  213. 


188 


judicial  district  in  which  they  were  filed  in  the  first  place.  Thus,  all  documentation  may 
ultimately  be  found  in  one  location. 


5.  Changing  Place  of  Application 


Order  changing 
place  of 
application 


Different  judicial 
districts 


225.  (1)  Where  an  application  is  filed  and  notice  given, 
the  justice  before  whom  the  application  is  to  be  brought  may, 
on  separate  application,  order  that  the  application  be  trans- 
ferred to  and  heard,  or  that  a  new  application  be  made,  in  an- 
other judicial  district  if  the  justice  is  satisfied  that  it  would  be 
in  the  best  interests  of  justice,  having  regard  to  the  interest  of 
the  witnesses  and  the  parties. 

(2)  The  justice  may  order  that  the  application  be  trans- 
ferred to  or  that  a  new  application  be  made  in  the  judicial  dis- 
trict in  which  the  post-seizure  report  was  filed,  the  thing  is  in 
custody  or  the  charge  in  relation  to  which  the  thing  is  being 
held  was  laid. 


COMMENT 

This  provision  gives  the  justice  the  power,  on  application,  to  ensure  that  applica- 
tions for  orders  are  heard  and  determined  in  the  place  that  is  most  convenient  to  all  of 
the  parties.  This  power  is  provided  because  of  the  flexibility  given  to  the  applicant, 
under  section  214,  in  deciding  where  to  apply  initially. 


Application  for 
changing  place 
of  application 


226.  An  application  for  change  of  place  may  be  made  by 
any  person  who  received  notice  of  the  application  for  which  a 
change  of  place  is  requested. 


Notice 


227.   The  application  shall  be  made  on  three  clear  days' 
notice  to 

(a)  the  person  who  made  the  application  for  which  a 
change  of  place  is  requested;  and 

(b)  anyone  else  who  received  notice  of  that  application. 


Additional 
contents  of 

application 


228.  In  addition  to  disclosing  the  information  required  by 
paragraphs  215(1  )(a)  to  (h),  the  application  shall  disclose  the 
reasons  for  believing  that  a  change  of  place  for  the  application 
would  be  in  the  best  interests  of  justice,  having  regard  to  the 
interest  of  the  witnesses  and  the  parties. 
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Transferring  file  229.    A  justice  who  orders  that  an  application  be  trans- 

ferred to  or  made  in  another  judicial  district  shall  have  the  file 
transferred  to  the  clerk  of  the  court  for  that  judicial  district. 


DIVISION  II 
PRESERVATION  AND  SAFEGUARDING 


Custodian  230.   A  peace  officer  who  seizes  anything  and  does  not 

return  it  shall  act  as  its  custodian  by  taking  steps  to  ensure 
its    preservation  and  safeguarding. 

Report  27.  ree.  3(1),  (3) 
Criminal  Code,  s.  489.1(1),  (6) 

COMMENT 

We  originally  recommended"44  that  in  all  cases  the  seizing  authorities  should  be 
required  to  apply  for  a  "custody  order,"  to  regulate  the  storage  and  supervision  of 
seized  articles.  This  application  for  an  order  was  to  be  initiated  automatically  when  an 
endorsed  warrant  or  post-seizure  report  was  taken  before  a  justice.  The  procedure 
would  have  required  the  attendance  of  at  least  one  officer  familiar  with  the  seizure. 2MI 

Upon  reflection,  we  now  believe  that  the  goals  of  the  custody  order  can  more  effi- 
ciently be  realized  by  a  simpler  procedure  not  automatically  requiring  the  initiation  of 
a  formal  hearing  and  time-consuming  attendances  at  judicial  proceedings.  Thus,  section 
230,  as  drafted,  codifies  procedures  now  employed  by  many  police  officers  and  forces 
as  a  matter  of  good  practice.  The  provision  requires  the  peace  officer  who  effects  a 
seizure  to  act,  at  least  initially,  as  custodian  of  the  seized  thing.  This  more  simply 
imposes  the  responsibility  and  informs  persons  affected  where  the  responsibility  lies. 

Under  paragraph  490(1  )(a)  of  the  present  Code,  the  burden  is  initially  placed  on 
the  "prosecutor"  to  satisfy  the  justice  "that  the  detention  of  the  thing  seized  is  required 
for  the  purposes  of  any  investigation  or  a  preliminary  inquiry,  trial  or  other  proceed- 
ing." On  being  so  satisfied,  the  justice  may  order  the  detention  and  preservation  of  the 
seized  thing  that  may  initially  extend  to  a  maximum  of  three  months  from  the  date  of 
the  seizure." 

In  this  scheme,  the  process  is  simplified.  The  early  involvement  of  the  prosecutor 
is  not  required  and  the  seized  thing  may  automatically  be  detained  and  preserved  under 
section  230.  Changes  to  the  basic  requirements  of  section  230  must  be  authorized  under 
powers  conferred  in  this  Part.  In  fact,  the  remainder  of  this  Part  basically  outlines  the 
circumstances  in  which  such  changes  may  be  made."  " 


249.  Report  27.  rec.  3. 

250.  Ibid,  at  15-16. 

251.  Criminal  Code.  s.  490(  I  )</>).  (2). 

252.  Section  270  continues  the  present  Code's  basic  three-month  limitation  on  the  initial  detention  period. 
Sections  273  and  274  specify  the  manner  of  applying  for,  and  the  grounds  justifying,  an  extension. 
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Entrusting  seized  231.   The  custodian  may  entrust  a  seized  thing  to  any  per- 

thing  to  another  son^  including  a  person  from  whom  it  was  seized,  on  such  rea- 

sonable conditions  as  are  consistent  with  its  preservation  and 
safeguarding. 

COMMENT 

This  section  relates  to  the  custodian's  ability  to  take  control  (rather  than  physical 
possession)  of  something  seized.  It  builds  on  section  20,  which  provides  that  the  power 
to  seize  means  the  power  to  take  possession  or  control  of  a  thing  and  the  power  to  take 
control  over  funds  in  a  financial  account.  In  many  cases,  "taking  control"  will  necessar- 
ily require  that  the  seized  thing  be  left  in  the  physical  possession  of  someone  other  than 
the  custodian.  This  section  makes  it  clear  that  the  custodian  may  entrust  anything  seized 
to  another  person  (even  the  person  from  whom  it  is  seized),  if  the  thing  can  be  effec- 
tively preserved  and  safeguarded  and  provided  it  remains  under  the  overall  supervision 
of  the  custodian. 

Further,  this  section  provides  flexibility  in  the  means  of  preserving  and  safeguard- 
ing unusual  items  such  as  perishables  or  large  articles  that  cannot  be  stored  in  locations 
under  the  direct  physical  control  of  the  custodian. 


Order  on  232.    A  justice  may,  on  application,  make  an  order  for  the 

application  preservation  and  safeguarding  of  a  seized  thing,  including  an 

order  substituting  or  adding  custodians. 

COMMENT 

Section  232  establishes  the  power  of  a  justice,  on  application,  to  order  variations  in 
the  basic  conditions  of  detention  of  seized  things  mentioned  in  the  post-seizure 
report."     This  ensures  an  overall  independent  judicial  supervision  of  the  process. 


Applicant  233.    An  application  may  be  made  by  a  peace  officer,  the 

accused,  the  prosecutor  or  any  person  who  claims  an  owner- 
ship or  a  possessory  interest  in  a  seized  thing. 

COMMENT 

Section  233  clearly  specifies  the  persons  who  may  apply  for  an  order  to  change  the 
conditions  of  custody  of  seized  things.  The  list  of  possible  applicants  (for  this  as  well 
as  some  other  orders  under  this  Part)  includes  persons  who  claim  either  "an  owner- 
ship or  a  possessory  interest"  in  something  that  has  been  seized.  This  provision  there- 
fore recognizes  the  potentially  broad  range  of  persons  who  can  have  a  valid  claim  to 


253.  The  peace  officer  who  seizes  a  thing  that  is  not  returned  is  the  initial  custodian  of  it.  See  s   2M)  and  the 
accompanying  comment. 

254.  See  SS.  24X  and  261. 
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assert  in  a  seized  thing.  Persons  such  as  bailees,  unpaid  sellers,  chattel  mortgagees,  lien- 
holders  or  pawnbrokers  could  fall  within  this  category. 


Notice  by 
applicant 


234.  The  applicant  shall  give  three  clear  days'  notice  to 
any  person  who,  to  the  knowledge  of  the  applicant,  may  have 
an  ownership  or  a  possessory  interest  in  the  seized  thing  and  to 
any  other  person  named  by  the  justice  hearing  the  application. 


COMMENT 

Section  234  is  designed  to  ensure  that  persons  other  than  the  applicant  who  may 
have  an  ownership  or  possessory  interest  in  the  seized  thing  are  notified  and  given 
adequate  time  to  prepare  to  make  representations  to  better  protect  the  thing  or  their 
interests,  if  they  so  desire. 


Additional 
contents  of 
application 


235.   In  addition  to  disclosing  the  information  required  by 
paragraphs  215(1  )(a)  to  (h),  the  application  shall  disclose 

(a)  whether  the  applicant  is  a  peace  officer,  the  accused, 
the  prosecutor  or  a  person  who  claims  an  ownership  or  a 
possessory  interest  in  the  seized  thing;  and 

(b)  if  the  applicant  is  a  person  who  claims  an  ownership  or 
a  possessory  interest  in  the  seized  thing,  the  nature  of  that 
interest. 

Report  27.  rec.  3(2) 
Criminal  Code.  s.  490(  1  )</».  (15),  (16) 


COMMENT 

As  noted,  subsection  215(1)  sets  out  the  required  contents  of  all  applications  for 
orders  made  under  this  Part  and,  in  paragraph  (/),  provides  for  the  inclusion  of  "any 
additional  information  required  by  this  Part  for  the  application."  Section  235  states  the 
additional  matters  that  must  be  specified  in  an  application  for  an  order  under  sections 
232  to  235. 


Order  without 
application 


Notice  by  justice 


236.  (1)  A  justice  who  receives  a  post -seizure  report  may, 
without  an  application  being  made,  make  an  order  for  the 
preservation  and  safeguarding  of  a  seized  thing  that  is  the  sub- 
ject of  the  report,  including  an  order  substituting  or  adding 
custodians. 

(2)  A  justice  who  is  considering  making  the  order  without 
an  application  being  made  shall  give  three  clear  days"  notice  of  a 
hearing  to  determine  the  issue  to  the  prosecutor  and  to  any  person 
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who,  to  the  justice's  knowledge,  may  have  an  ownership  or  a 
possessory  interest  in  the  seized  thing. 

Report  27.  rec.  3 

COMMENT 

Once  a  post-seizure  report  is  filed,  a  justice  who  reads  the  report  may  question 
whether  the  steps  taken  by  the  police  to  safeguard  and  preserve  a  seized  thing  are  ade- 
quate. This  section  creates  a  justice's  power  to  commence  a  hearing,  on  his  or  her  own 
initiative,  to  determine  whether  or  not  to  make  an  order  to  preserve  and  safeguard  a 
seized  thing  (for  example,  by  substituting  a  different  custodian)  should  be  made.  As  a 
result,  there  is  no  application  procedure.  However,  the  justice  must  notify  the  interested 
parties  of  the  hearing. 


Additional  237.    In  addition  to  disclosing  the  information  required  by 

contents  of  order  paragraphs  223(a)  to  (/*),  the  order  shall  disclose  the  name  of 

any  added  or  substituted  custodian. 


DIVISION  III 
TESTING  OR  EXAMINATION 


Release  for  238.    A  peace  officer  may  have  a  seized  thing  examined, 

ana|ysis  tested  or  analyzed,  and  the  custodian  shall  release  it  for  that 

purpose. 

COMMENT 

This  provision,  included  here  for  clarity,  recognizes  an  accepted  practice  that  is 
often  necessary  in  order  for  the  evidentiary  value  of  the  seized  thing  to  be  assessed. 


Order  for  release  239.    A  justice  who,  on  application,  is  satisfied  that  it  is 

necessary  to  do  so  to  enable  the  accused  to  make  full  answer 
and  defence  may  order  that  a  seized  thing  be  released  for  ex- 
amination, testing  or  analysis,  subject  to  any  conditions  that  the 
justice  considers  necessary  to  preserve  and  safeguard  it. 

Criminal  Code,  s.  605 

COMMENT 

Investigators  and  prosecutors  have  an  unrestricted  right  to  have  any  seized  thing 
scientifically  examined,  tested  or  analyzed  from  the  moment  of  seizure.  However,  the 
right  of  the  accused  to  have  seized  things  released  for  the  purpose  of  examination  or 
analysis  is  limited  to  that  provided  by  subsection  605(1)  of  the  Criminal  Code.  Under 
subsection  605(1),  either  the  prosecutor  or  the  accused  may  apply  for  the  release  of 
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"exhibits"  for  scientific  testing  or  examination.  We  believe  that  the  authority  given  by 
this  section  is  too  narrow  and  requires  simplification. 

The  Code's  restriction  on  testing  to  "exhibits,""1  and  its  requirement  that  release 
applications  be  made  to  the  higher  courts,2S(S  may  result  in  unnecessary  delay  and 
thereby  prejudice  an  accused  person's  defence.  Moreover,  in  our  view,  there  is  no  need 
to  burden  higher  courts  with  these  release  applications.  Accordingly,  section  239  allows 
an  accused  person  to  apply  to  any  justice  for  an  order,  and  the  application  may  be  made 
any  time  after  a  seizure,  whether  or  not  the  seized  thing  has  been  formally  entered  as 
an  exhibit  in  proceedings. 

Combining  the  power  to  release  with  the  power  to  impose  conditions,  as  this  sec- 
tion does,  helps  ensure  the  continuity  of  possession  and  the  integrity  of  the  thing, 
thereby  preserving  its  evidentiary  value. 

Notwithstanding  this  section,  there  remains  a  need  to  allow  both  the  prosecution 
and  the  defence  to  apply  for  the  release  of  trial  exhibits  for  examination  or  testing. 
Additional  provisions  of  this  kind  will  be  included  in  a  forthcoming  Part  of  this  Code 
regulating  the  conduct  of  the  trial. 


Application  for 
release 


240.   The  application  may  be  made  by  an  accused  on  three 
clear  days'  notice  to  the  prosecutor. 

Criminal  Code.  s.  605 


DIVISION  IV 
ACCESS  TO  SEIZED  THINGS 


Asking  for  access 


Power  of 
custodian 


241.  (1)  A  person  who  has  an  interest  in  a  seized  thing 
may  ask  the  custodian  for  permission  to  examine  it  at  the  place 
of  custody. 

(2)  A  custodian  who  believes 

(a)  that  the  person  has  an  interest  in  the  seized  thing,  and 

(b)  that  giving  permission  would  not  frustrate  an  ongoing 
police  investigation,  pose  a  risk  to  anyone's  safety,  interfere 
with  an  ownership  or  a  possessory  interest  in  the  seized 
thing  or  jeopardize  its  preservation  and  safeguarding 

may  give  permission,  subject  to  any  conditions  that  the  custo- 
dian considers  necessary  to  preserve  and  safeguard  the  seized 
thing. 


255.  However,  see  R.  v.  Savion  and  Mizrahi  (1980),  52  C.C.C.  (2d)  276  (Ont.  C.A.). 

256.  See  R.  v.  Walsh  (1981).  59  C.C.C.  (2d)  554  (Ont.  Prov.  Ct.),  holding  that  a  justice  presiding  at  a 
preliminary  inquiry  may  not  order  the  release  of  exhibits  under  this  section. 
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COMMENT 

A  number  of  provisions  in  the  Criminal  Code  now  regulate  various  aspects  of  the 
question  of  access  to  seized  things.  Subsection  490(15)  of  the  Code  allows  a  person 
with  "an  interest  in  what  is  detained  | under  subsection  490(1),  (2)  or  (3)]"  to  apply,  on 
three  clear  days'  notice  to  the  Attorney  General,  to  "a  judge  of  a  superior  court  of 
criminal  jurisdiction  or  a  judge  as  defined  in  section  552""'  for  an  order  permitting  its 
examination.  In  making  such  an  order,  the  judge,  under  subsection  490(16),  may  set 
terms  to  safeguard  and  preserve  the  thing. 

In  this  Part,  sections  241  to  246  regulate  general  issues  involving  access. 

As  noted,  under  subsection  605(1)  of  the  Criminal  Code,  an  application  may  also 
be  made  for  the  release  of  an  "exhibit"  for  the  purpose  of  a  scientific  test  or  other 
examination.  Applications  for  the  release  of  seized  things  for  examination,  testing  or 
analysis  (as  opposed  to  access  to  them)  are  regulated  by  sections  239  and  240  of  this 
Part. 

Further,  a  person  claiming  a  solicitor-client  privilege  in  respect  of  detained  docu- 
ments may,  under  subsection  488.1(9)  of  the  current  Code,  be  allowed  to  examine  them 
or  make  copies.  Access  in  such  cases  is  regulated  by  sections  301  to  310  of  our 
proposed  Code. 

We  have  concluded  that  access  to  seized  things  should  be  restricted  to  persons  with 
an  interest  in  the  things. :5X  (Normally  the  public  has  no  discernible  interest  in  such 
things.)  We  also  believe  that  the  present  process  for  obtaining  access  is  overly  cumber- 
some and  formal."1'' 

Subsection  241(1)  replaces  the  current  Code's  subsection  490(15)  requirement  that 
a  summary  application  be  brought  to  a  judge  "[w]here  anything  is  detained  pursuant  to 
subsections  (  1  )  to  (3)  [of  section  490]  .  .  ."  with  the  requirement  that  a  simple  request 
for  access  be  made  to  the  custodian.  Sections  243  to  246  provide  for  an  application  to 
a  justice  in  cases  where  the  custodian  denies  access. M) 

Subsection  (2)  specifies  the  criteria  to  be  applied  by  the  custodian  in  deciding 
whether  to  allow  access.  There  have  been  both  narrow  and  broad  interpretations  by  the 
courts  of  the  present  Code's  requirement  that  the  applicant  have  "an  interest  in  what  is 
detained.""'  The  courts  have  extended  the  meaning  of  "interest"  beyond  strict  property 
confines  to  include  a  legal  concern  in  the  matters  referred  to  in  seized  documents."6" 
Too  narrow  an  interpretation  works  so  as  to  frustrate  the  purpose  of  this  scheme.  Para- 
graph (a)  of  subsection  (2)  is  premised  on  the  assumption  that  custodians  and,  if 


257.  "[SJuperior  court  of  criminal  jurisdiction"  is  defined  in  section  2  of  the  Criminal  Code. 
25X.  Report  27  at  19. 

259.  Ibid,  at  20. 

260.  Ibid.,  rec.  4.  and  at  20. 

261.  See  Working  Paper  39  at  35-36. 

262.  Report  27  at  19. 
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necessary,  the  justices,  will  ensure  that  persons  who  have  a  real  need  for  access  will  be 
given  it. 

Paragraph  (b)  of  subsection  (2)  alludes  to  factors  that  may  justify  a  refusal  of  ac- 
cess. A  refusal  for  any  of  these  reasons  should  be  rare  once  a  charge  has  been  laid  in 
relation  to  anything  seized. 


Asking  for  copies  242.   (1)  A  person  who  has  an  interest  in  information  con- 

tained in  a  seized  thing  that  is  capable  of  being  reproduced 
may  ask  the  custodian  to  provide  copies  of  the  information. 

Power  of  (2)  A  custodian  who 

(a)  believes  that  the  person  has  an  interest  in  the  informa- 
tion, 

(b)  believes  that  providing  copies  would  not  frustrate  an 
ongoing  police  investigation,  pose  a  risk  to  anyone's  safety, 
interfere  with  an  ownership  or  a  possessory  interest  in  the 
seized  thing  or  jeopardize  its  preservation  and  safeguard- 
ing, and 

(c)  is  able  to  provide  copies  of  the  information 
may  provide  the  copies  on  payment  of  a  prescribed  fee. 

COMMENT 

This  provision  establishes  a  procedure  and  criteria,  similar  to  those  applicable  when 
general  access  is  sought,  for  obtaining  copies  of  information  contained  in  a  seized 
thing,  such  as  information  in  a  written  document  or  information  stored  on  a  computer 
disk.  In  the  case  of  a  computer  disk,  access  to  the  thing  itself  —  the  disk  —  may  be  of 
little  value.  Meaningful  access  may  require  permitting  the  information  stored  on  the 
disk  to  be  printed  out  and  copied. 

Subsection  (2)  also  addresses  the  question  of  the  cost  of  reproduction.  A  fixed  fee 
for  reproduction  is  to  be  established  by  regulation.  However,  under  subsection  243(2)  a 
justice  may,  on  application,  order  that  the  fee  be  dispensed  with  if  the  justice  is  satis- 
fied that  financial  hardship  or  other  inequity  would  result.  The  goal  of  these  provisions 
is  to  ensure  that  necessary  access  is  available  and  is  not  frustrated  by  administrative, 
financial  or  bureaucratic  barriers. 


Order  dealing  243.   (1)  A  justice  who,  on  application,  is  satisfied  that  a 

with  access  person  should  be  given  permission  to  examine  a  seized  thing,  or 

that  a  person  should  be  provided  with  copies,  may  make  an 
order  requiring  the  custodian  to  permit  the  applicant  to  exam- 
ine the  seized  thing  or  to  provide  copies  of  the  information, 
subject  to  any  conditions  that  the  justice  considers  necessary  to 
preserve  and  safeguard  the  seized  thing. 
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Dispensing  «  ilh 
fee 


(2)  A  justice  who,  on  application,  is  satisfied  that  the  fee 
fixed  for  copies  would  result  in  financial  hardship  to  the  applicant 
or  would  be  inequitable  in  the  circumstances  may  make  an  order 
dispensing  with  the  fee. 

Report  27.  rec.  4{  I  ) 
Criminal  Code.  s.  490(  15),  (16) 


COMMENT 

Section  243  enables  anyone  who  has  been  refused  access  or  copies,  or  who  is  un- 
able or  unwilling  to  pay  the  fee  fixed  for  such  copies,  to  pursue  the  matter  further  by 
means  of  a  fresh  application  to  a  justice. ~w 


Application  for 
access,  copies, 
or  dispensing 
with  fee 


244.  An  application  may  be  made  by  any  person  who  has 
been  refused  permission  to  examine  a  seized  thing,  who  has 
been  denied  copies  of  information  contained  in  a  seized  thing 
or  who  has  been  allowed  copies  but  for  whom  payment  of  the 
fee  would  result  in  financial  hardship  or  would  be  inequitable. 

Report  27,  rec.  4(  I  ) 
Criminal  Cock-,  s.  490(15) 


Notice 


245.    An  application  shall  be  made  on  three  clear  days' 
notice  to  the  prosecutor. 

Report  27,  rec.  4(  1  ) 
Criminal  Code.  s.  490(15) 


Additional 
contents  of 
application 


246.  In  addition  to  disclosing  the  information  required  by 
paragraphs  215(l)(a)  to  (/?),  the  application  shall  disclose  the 
nature  of  the  applicant's  interest  in  the  seized  thing. 


DIVISION  V 
RELEASE  OR  SALE  OF  PERISHABLE  THINGS 


Order  on 
application 


247.  A  justice  who  is  satisfied  that  a  seized  thing  is  perish- 
able or  likely  to  depreciate  rapidly  in  value  may,  on  applica- 
tion, order  that  it  be 

(a)  released,  with  or  without  conditions,  to  its  lawful  pos- 
sessor if  there  is  no  dispute  as  to  the  right  to  possession;  or 


263.  Our  original  recommendation  was  that  an  application  following  a  denial  of  access  should  be  made  to  the 
"court  of  appeal."  However,  such  a  review  of  an  essentially  administrative  decision  would  impose  an 
unnecessary  burden  on  the  court  of  appeal  at  a  preliminary  stage  of  the  proceedings.  The  approach 
adopted  here  is  more  in  keeping  with  our  stated  desire  to  make  these  proceedings  less  cumbersome  and 
formal.  See  Report  27.  rec.  4(2). 
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{b)  sold  on  such  conditions  as  the  justice  directs  if  there  is 
a  dispute  as  to  the  right  to  possession. 


COMMENT 


The  Criminal  Code  does  not  now  clearly  specify  procedures  to  govern  the  handling 
and  disposition  (including  the  sale)  of  seized  perishable  things.  Instead,  an  application 
for  the  return  of  anything  seized  may  be  made  before  the  expiry  of  a  period  of  deten- 
tion if  a  judge  or  justice  is  satisfied  that  its  continued  detention  would  result  in  "hard- 
ship. 

Sections  247  to  250  specifically  permit  a  justice,  on  application,  to  make  an  order 
for  the  release  or  sale  of  perishable  things  or  things  likely  to  depreciate  rapidly  in 
value.  They  are  designed  to  minimize  the  hardship,  particularly  to  crime  victims,  caused 
by  unnecessary  detention  of  such  things.  These  sections  and  sections  266  to  269  (which 
allow  photographs  or  other  representations  of  seized  things  to  be  admitted  in  evidence) 
protect  the  interests  of  persons  entitled  to  possession  while  causing  little,  if  any, 
interference  with  the  state  interest  in  having  access  to  evidence  in  criminal  proceedings. 


Applicant  248.   An  application  may  be  made  by  a  peace  officer,  the 

accused,  the  prosecutor  or  any  person  who  claims  an  owner- 
ship or  a  possessory  interest  in  anything  seized. 

COMMENT 

Section  248  says  who  may  apply  for  an  order  for  the  release  or  sale  of  things  that 
are  "perishable  or  likely  to  depreciate  rapidly  in  value."  Since  an  application  will  ordi- 
narily be  made  in  urgent  circumstances,  the  section  is  drafted  broadly  to  enable  it  to  be 
made  by  a  wide  range  of  interested  persons  having  knowledge  that  deterioration  or 
devaluation  may  be  imminent. 


Notice  by  249.    An  applicant  shall  give  one  clear  day's  notice  to  any 

applicant  person  who,  to  the  knowledge  of  the  applicant,  may  have  an 

ownership  or  a  possessory  interest  in  the  seized  thing  and  to 

any  other  person  named  by  the  justice  hearing  the  application. 

COMMENT 

Section  249  states  who  must  receive  notice  of  the  application.  Persons  known  to 
have  an  ownership  or  a  possessory  interest  in  any  seized  perishable  or  rapidly  depreci- 
ating thing  are  entitled  to  receive  notice  of  any  application  for  its  return.  Because  of  the 
urgent  circumstances,  minimal  notice  is  required. 


264.  Criminal  Code.  s.  490(7).  (8). 
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Additional 
contents  ol 

application 


250.    In  addition  to  disclosing  the  information  required  by 
paragraphs  215(1  )(a)  to  (//i,  the  application  shall  disclose 

(a)  whether  the  applicant  is  a  peace  officer,  the  accused, 
the  prosecutor  or  a  person  who  claims  an  ownership  or  a 
possessory  interest  in  the  seized  thing;  and 

(b)  if  the  applicant  is  a  person  who  claims  an  ownership  or 
a  possessory  interest  in  the  seized  thing,  the  nature  of  that 
interest. 

Report  27.  tec.  3(3),  (4) 
Criminal  Code.  s.  490(  I  )</».  (7),  (8),  (9),  (10),  (II) 


Order  without  251.   (1)  A  justice  who  receives  a  post-seizure  report  and 

application  wh0  js  satisfied  that  a  seized  thing  is  perishable  or  likely  to  de- 

preciate rapidly  in  value  may,  without  an  application  being 
made,  order  that  it  be 

(a)  released,  with  or  without  conditions,  to  its  lawful  pos- 
sessor if  there  is  no  dispute  as  to  the  right  to  possession;  or 

(b)  sold  on  such  conditions  as  the  justice  directs  if  there  is 
a  dispute  as  to  the  right  to  possession. 

Notice  by  justice  (2)  A  justice  who  is  considering  making  the  order  without 

an  application  being  made  shall  give  one  clear  day's  notice  of  a 
hearing  to  determine  the  issue  to  the  prosecutor  and  to  any 
person  who,  to  the  justice's  knowledge,  may  have  an  ownership 
or  a  possessory  interest  in  the  seized  thing. 

Report  27,  rec.  3(3),  (4) 
Criminal  Code,  s.  490(1  )(/>),  (8),  (9),  (II) 

COMMENT 

This  section  gives  a  justice  who  receives  a  post-seizure  report  the  power,  exercis- 
able on  his  or  her  own  initiative,  to  commence  a  hearing  to  determine  whether  or  not  a 
seized  thing  that  appears  to  be  perishable  or  rapidly  depreciating  in  value  should  be 
returned  or  otherwise  sold.  Thus,  there  is  no  application  procedure.  However,  appropri- 
ate notice  should  be  given  to  interested  parties  so  that  they  may  attend  the  hearing. 


Proceeds  of  sale  252.   Where  a  seized  thing  has  been  sold,  the  custodian 

shall  deposit  the  proceeds  of  the  sale  in  an  interest-bearing 
account  on  such  conditions  as  the  justice  directs. 

COMMENT 

Section  252  specifies  how  the  custodian  is  to  deal  with  the  proceeds  of  a  sale  or- 
dered under  paragraphs  241(b)  or  25 1(1  )(/?).  It  protects  the  interests  of  the  person  even- 
tually found  to  be  entitled  to  possession  of  a  perishable  thing  or  a  thing  "likely  to 
depreciate  rapidly  in  value."  The  assumption  here  is  that  the  justice,  by  means  of  the 
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order  made,  will  cautiously  endeavour  to  maximize  the  revenue  generated  from  the 
proceeds  of  the  sale. 


DIVISION  VI 
REMOVING  DANGEROUS  THINGS 


Duty  of  peace 
officer 


253.  A  peace  officer  who  believes  that  a  seized  thing  poses 
a  serious  danger  to  public  health  or  safety  shall,  as  soon  as 
practicable,  remove  it  or  have  it  removed  to  a  place  of  safety. 

Report  27,  rec.  3(6) 
Criminal  Code.  s.  492 


COMMENT 

Divisions  VI  and  VII  of  this  Chapter  establish  special  powers  concerning  the 
handling  of  "dangerous"  seized  things,  such  as  weapons  or  explosives. 

If  a  seized  thing  is  believed  by  a  peace  officer  to  pose  a  serious  danger  to  public 
health  or  safety,  section  253  requires  it  to  be  removed  to  a  place  of  safety. :ft5  The  belief 
may  prove  wrong  or  even  be  unreasonable,  but  out  of  caution  and  in  the  interest  of 
public  health  and  safety  the  section  imposes  a  duty  to  act  to  eliminate  the  apprehended 
danger. 

The  mere  movement  of  a  seized  thing  to  a  place  of  safety  without  prior  judicial 
screening  need  not  irreparably  interfere  with  the  interests  of  anyone  lawfully  entitled  to 
possession.  Judicial  screening  will  occur  under  section  254  if  an  application  is  made  to 
have  the  thing  destroyed  or  disposed  of  and  wrongful  or  negligent  action  can  be  iden- 
tified at  that  point.  With  these  safeguards,  there  is  no  need  for  a  requirement  of  prior 
screening. 


Order  dealing 
with  dangerous 
things 


254.  A  justice  who,  on  application,  is  satisfied  that  a  seized 
thing  poses  a  serious  danger  to  public  health  or  safety,  may 
order  that  it  be  destroyed  or  otherwise  disposed  of,  subject  to 
any  conditions  that  the  justice  considers  necessary  to  eliminate 
or  alleviate  the  danger. 

Report  27.  rec.  3(6) 
Criminal  Code.  ss.  491.  492 


Applicant  and 
notice 


255.    An  application  may  be  made  by  a  peace  officer  on 
reasonable  notice  to  any  person  who  the  peace  officer  believes 


265.  The  grounds  for  acting  under  this  section  should  be  contrasted  with  the  more  onerous  conditions  for  the 
exercise  of  the  exceptional  power  to  destroy  or  otherwise  dispose  of  anything  believed  on  reasonable 
grounds  to  pose  an  imminent  and  serious  danger  to  pubic  health  or  safety.  See  s.  257. 
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may  have  an  interest  in  the  seized  thing  and  to  any  person 
named  by  the  justice  hearing  the  application. 


COMMENT 


This  section  is  designed  to  ensure  that  affected  persons  have  the  opportunity  to 
make  representations  before  drastic  steps  are  taken  under  section  254. 


Preparing  report 


Filing  report 


256.  (DA  report  confirming  that  the  order  was  carried 
out  and  explaining  how  the  seized  thing  was  destroyed  or 
otherwise  disposed  of  shall  be  prepared  and  given  as  soon  as 
practicable  to  a  justice  in  the  judicial  district  in  which  the 
order  was  issued. 

(2)  The  justice  shall  have  the  report  fded  with  the  clerk  of 
the  court  for  the  judicial  district  in  which  the  post-seizure 
report  was  filed. 


DIVISION  VII 

DESTROYING  THINGS  POSING  IMMINENT 

AND  SERIOUS  DANGER 


Power  of  peace 
officer 


257.  A  peace  officer  who  believes  on  reasonable  grounds 
that  a  seized  thing  poses  an  imminent  and  serious  danger  to 
public  health  or  safety  may  destroy  or  otherwise  dispose  of  it. 

Report  27.  rec.  3(6) 


COMMENT 

Section  257  gives  a  peace  officer  an  exceptional  power  to  destroy  seized  things  in 
certain  circumstances.  Sections  258  and  259  couple  this  power  with  stringent  after-the- 
fact  reporting  requirements. 

When  questions  of  "imminent  and  serious  danger  .  .  ."  are  involved,  we  believe 
that  the  safety  of  the  public  should  outweigh  property  interests.  The  need  to  protect  the 
public  obviously  demands  that  an  officer  take  immediate  action.  The  delay  otherwise 
necessary  to  obtain  prior  judicial  approval  or  review  is  an  unwarranted  luxury  in  these 
circumstances. 

Destruction  of  a  seized  thing  under  section  257  necessarily  affects  those  with  a 
legal  interest  in  it.  Where  the  officer  acts  wrongfully  or  negligently,  he  or  she  may  be 
exposed  to  civil  liability.  The  threshold  requirement  —  the  officer  "believes  on  reason- 
able grounds  that  a  seized  thing  poses  an  imminent  and  serious  danger  to  public  health 
or  safety  ..."  —  is  therefore  justified,  not  only  to  prevent  unnecessary  destruction  of 
property,  but  to  protect  the  officer. 
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Notice  and  report  258.    After  the  thing  is  destroyed  or  otherwise  disposed  of, 

the  peace  officer  shall 

(a)  notify  the  person  from  whom  the  thing  was  seized  and 
any  other  person  who  the  peace  officer  believes  has  an 
ownership  or  a  possessory  interest  in  it;  and 

(b)  prepare  a  report  describing  the  seized  thing  and 
explaining  why  and  how  it  was  disposed  of. 


Return  of  report 


Filing 


259.  (1)  The  report  shall  be  given,  as  soon  as  practicable, 
to  a  justice  in  the  judicial  district  in  which  the  post-seizure 
report  was  filed. 

(2)  The  report  shall  be  filed  with  the  post-seizure  report. 


DIVISION  VIII 
RESTORATION  ORDERS 


Restoration 


260.  A  justice  shall,  on  application,  order  that  a  seized 
thing  or  the  proceeds  of  its  sale  be  restored  to  the  applicant  if 
the  justice  is  satisfied  that 

(a)  there  is  no  dispute  as  to  the  right  to  possession  of  the 
thing  or  the  proceeds; 

(b)  possession  by  the  applicant  would  be  lawful; 

(c)  the  thing  or  the  proceeds  are  not  subject  by  statute  to 
forfeiture;  and 

(d)  it  is  not  necessary  for  the  thing  or  the  proceeds  to  be 
kept  in  custody  for  investigation  or  use  in  any  proceeding. 

Report  27,  recs.  9,  12 
Criminal  Code,  ss.  490(5),  (9),  (11);  491(2),  (3) 


COMMENT 

This  scheme  for  the  restoration  of  seized  things  or  of  the  proceeds  of  sale  of  seized 
things  is  designed  to  accommodate  sometimes  conflicting  interests  in  one  simplified 
proceeding  that  may  be  easily  invoked  at  any  time  after  a  seizure.  In  this  one  proceed- 
ing, all  claims  of  entitlement  to  anything  seized  or  the  proceeds  of  sale  will  be  consid- 
ered, restoration  will  be  expeditiously  ordered  where  warranted  and  the  public  interest 
and  individual  interests  will  be  accommodated  wherever  possible. 

In  restoration  proceedings  three  basic  interests  must  be  balanced.  First,  the  public 
interest  in  the  effective  administration  of  justice  requires  that  the  authorities  have  ade- 
quate powers  to  detain  and  preserve  seized  things  as  long  as  reasonably  necessary  for 
the  purpose  of  criminal  investigation,  for  use  as  evidence,  or  for  possible  forfeiture 
where  the  power  to  order  forfeiture  of  the  seized  things  is  provided  by  statute.  (The 
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latter  applies  as  well  to  proceeds  of  sale.)  This  interest  must  initially  take  precedence 
over  the  interest  of  individuals  in  having  their  property  restored. 

Second,  individuals  who  have  had  their  property  seized  from  them  have  an  obvious 
interest  in  not  being  deprived  of  the  use  and  enjoyment  of  their  property.  This  interest 
often  conflicts  with  the  first. 

Third,  victims  of  crime  (whose  property  may  have  been  seized  from  an  alleged 
offender)  have  an  interest  in  securing  the  earliest  possible  return  of  their  property.  This 
interest  must  also  be  juxtaposed  against  the  need  to  ensure  that  the  offender  is  effec- 
tively prosecuted. 

Subsection  490(9)  of  the  Criminal  Code  now  provides  that  an  order  of  restoration 
to  the  person  from  whom  property  has  been  seized  may  be  made  if  the  judge  or  justice 
is  satisfied  of  two  things:  first,  "that  the  periods  of  detention  provided  for  or  ordered 
under  subsections  (1)  to  (3)  .  .  .  have  expired  and  proceedings  have  not  been  instituted 
in  which  the  thing  detained  may  be  required  or,  where  those  periods  have  not  expired, 
that  the  continued  detention  of  the  thing  seized  will  not  be  required  for  any  purpose 
mentioned  in  subsection  (1)  or  (4)  .  .  .";  and  secondly,  that  "possession  of  it  by  the 
person  from  whom  it  was  seized  is  lawful  .  .  .  ."  Subsection  490(9)  also  provides  that 
"if  possession  of  it  by  the  person  from  whom  it  was  seized  is  unlawful  and  the  lawful 
owner  or  person  who  is  lawfully  entitled  to  its  possession  is  known,"  the  judge  or  jus- 
tice may  "order  it  to  be  returned  to  the  lawful  owner  or  to  the  person  who  is  lawfully 
entitled  to  its  possession  .  .  .  ."  Moreover,  "if  possession  of  it  by  the  person  from 
whom  it  was  seized  is  unlawful  and  the  lawful  owner  or  person  who  is  lawfully  entitled 
to  its  possession  is  not  known  .  .  .,"  the  judge  or  justice  may  "order  it  to  be  forfeited 
to  Her  Majesty  .  .  .  ." 

If  the  applicant  is  someone  other  than  the  person  from  whom  the  property  has  been 
seized  and  essentially  the  same  conditions  are  met,  an  order  for  restoration  to  this  ap- 
plicant may  be  made  under  subsection  490(1 1).  If  the  seized  thing,  by  virtue  of  subsec- 
tion 490(9),  has  already  been  "forfeited,  sold  or  otherwise  dealt  with  in  such  a  manner 
that  it  cannot  be  returned  to  the  applicant  .  .  .,"  an  order  may  be  made  under  paragraph 
490(  1 1  )(</)  that  "the  applicant  be  paid  the  proceeds  of  sale  or  the  value  of  the  thing 
seized."  Other  statutes  have  similar  procedures,  with  some  differences  in  detail.267 

Section  260  consolidates  and  simplifies  the  basic  law. 

Even  if  detention  is  required  initially,  restoration  may  subsequently  be  ordered  if 
the  procedures  set  out  in  Division  IX  of  this  Chapter  are  followed.  That  Division  allows 
photographs  or  other  representations  of  a  seized  thing  to  be  admitted  in  evidence, 


266.  Where  contraband  is  involved,  even  if  the  thing  is  no  longer  needed  for  investigation  or  evidence,  a 
public  interest  in  forfeiture  of  the  thing  to  the  state  may  take  precedence  over  a  claim  for  restoration. 

267.  Under  the  Narcotic  Control  Act,  s.  15(2).  and  the  Food  and  Drugs  Act.  ss.  43(2).  51(1),  for  example, 
restoration  of  certain  things  "forthwith  .  .  ."  may  be  ordered  if  the  court  "is  satisfied  that  the  applicant 
is  entitled  to  possession  .  .  .  and  that  the  thing  seized  is  not  or  will  not  be  required  as  evidence  .  .  .  ." 
See  Fleming  v.  The  Queen.  [1986]  I  S.C.R.  415.  The  Narcotic  Control  Act.  s.  16(2).  also  uniquely 
provides  for  the  punitive  forfeiture  of  "any  conveyance  seized  under  section  1 1  that  has  been  proved  to 
have  been  used  in  any  manner  in  connection  with  [certain  offences  under  the  Act]." 
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instead  of  the  thing  itself,  for  the  purpose  of  identifying  the  thing.  This  alternative 
approach  has  only  very  recently  been  fully  recognized  in  the  Criminal  Code.'™ 

The  present  law  allows  applications  for  restoration  under  the  Criminal  Code  to  be 
made  to  various  judicial  officers  depending  on  the  circumstances.  In  some  cases,  the 
application  may  be  considered  by  a  judicial  officer  having  no  necessary  connection 
with  the  seized  thing  or  its  location  at  the  time  of  the  application.  The  Narcotic  Control 
Act,  subsection  15(1),  and  the  Food  and  Drugs  Act,  subsection  43(1),  provide  that  ap- 
plications must  be  made  "to  a  [provincial  court  judge]  within  whose  territorial  jurisdic- 
tion the  seizure  was  made  .  .  .  ."  This  requirement  applies  even  if  the  seized  things 
have  long  been  within  the  jurisdiction  of  another  court,  for  example,  as  a  result  of  an 
accused's  election. 

Section  260  clearly  and  simply  provides  that  all  restoration  applications  may  be 
made  to  a  justice.  In  section  2,  "justice"  is  defined  to  mean  a  justice  of  the  peace  or  a 
judge.  Under  our  proposed  Unified  Criminal  Court  structure,  things  seized  in  criminal 
investigations  will  remain  within  the  jurisdiction  of  one  court  throughout  and  thus  the 
administrative  difficulties  that  may  now  be  caused  by  allowing  courts  having  no  real 
connection  with  the  seized  things  to  order  restoration  is  avoided.  Flexibility  in  choosing 
the  place  of  application  is  provided  by  section  214.~w  The  provisions  of  Division  I  of 
Chapter  III  ensure  that  all  applications  under  this  Part  will  proceed  in  the  location  most 
convenient  for  the  parties  involved. 


Applicant  261.    An  application  may  be  made  by  any  person  claiming 

an  ownership  or  a  possessory  interest  in  the  seized  thing  or  in 
the  proceeds  of  its  sale. 

Report  27,  rec.  7 
Criminal  Code.  s.  490(7),  (10) 

COMMENT 

The  Criminal  Code,  in  subsections  490(7)  and  (10),  now  cumbersomely  provides 
for  separate  applications  by  persons  from  whom  anything  is  seized  and  by  others  who 
claim  to  be  lawfully  entitled  to  possession.  Yet,  in  each  application,  the  factors  and 
interests  to  be  considered  are  basically  the  same.  The  Narcotic  Control  Act  and  the 
Food  and  Drugs  Act  establish  different,  even  more  complex,  procedures  for  restoration, 
although  here  again  the  basic  purpose  of  the  proceedings  and  interests  to  be  considered 
are  similar. 

Section  261  is  designed  to  simplify  the  law. 


268.  An  Act  to  amend  the  Criminal  Code  (victims  of  crime).  S.C.  1988,  c.  30,  s.  2;  now  Criminal  Code  s. 
491.2. 

269.  The  application  may  be  brought  in  the  judicial  district  in  which  the  post-seizure  report  was  filed,  the 
thing  is  in  custody  or  the  charge  in  relation  to  which  the  thing  is  being  held  was  laid. 
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Notice  262.   The  applicant  shall  give  eight  clear  days'  notice  to  the 

prosecutor,  the  accused,  any  person  who,  to  the  applicant's 
knowledge,  may  have  an  ownership  or  a  possessory  interest  in 
the  seized  thing  and  any  other  person  named  by  the  justice. 

Report  27,  rec.  X 

Criminal  Cade,  s.  490(7),  (10) 

COMMENT 

The  present  requirements  as  to  the  timing  and  notice  of  restoration  applications 
under  section  490  of  the  Criminal  Code  are  unnecessarily  complex  and  confusing. 
"Where  at  any  time  before  the  expiration  of  the  periods  of  detention  provided  for  or 
ordered  under  subsections  (1)  to  (3)  .  .  .  the  prosecutor  determines  that  the  continued 
detention  of  the  thing  seized  is  no  longer  required  for  any  purpose  mentioned  in  sub- 
section (  1  )  or  (4)  .  .  .,"  he  or  she  must  bring  an  application  under  subsection  490(5). 
"Where  the  periods  of  detention  provided  for  or  ordered  under  subsections  (1)  to  (3)  .  .  . 
have  expired  and  proceedings  have  not  been  instituted  in  which  the  thing  detained  may 
be  required  .  .  .,"  an  application  must  be  made  by  the  prosecutor  under  subsection 
490(6).  Neither  of  these  provisions  stipulates  a  period  for  giving  notice  to  interested 
parties.  A  person  from  whom  anything  is  seized  may  bring  an  application  "on  three 
clear  days  notice  to  the  Attorney  General  .  .  ."  after  the  expiration  of  the  detention 
period  (s.  490(7))  but  may  apply  earlier  in  circumstances  where  prolonged  detention 
will  result  in  hardship  (s.  490(8)).  An  application  by  a  person  other  than  one  from 
whom  the  thing  has  been  seized  may  be  brought  "summarily"  pursuant  to  subsection 
490(10)  "at  any  time,  on  three  clear  days  notice  to  the  Attorney  General  and  the  person 
from  whom  the  thing  was  seized  .  .  .  ."  Other  statutes  contain  different  requirements.27' 

The  scheme  proposed  here  is  simpler.  Under  section  262  of  our  proposed  Code,  all 
restoration  applications  may  be  brought  at  any  time  on  eight  clear  days'  notice  to  the 
parties  specified.  Section  5  in  Part  One  {General)  allows  the  notice  period  to  be  short- 
ened on  consent  of  the  person  to  be  notified  or  by  order  of  a  justice.  An  eight-day 
notice  period  is  provided  for  here  because  the  scheme  contemplates  notification  of  all 
known  persons  with  the  type  of  interest  specified;  the  presence  of  such  persons  may 
lead  in  turn  to  a  fuller  and  more  complicated  hearing  than  is  ordinarily  the  case. 


Additional  263.   In  addition  to  disclosing  the  information  required  by 

contents ol  paragraphs  215(l)(a)  to  (h),  the  application  shall  disclose  the 

app  ication  nature  of  the  applicant's  interest  in  the  seized  thing. 


Condition  264.   A  justice  may,  as  a  condition  to  making  a  restoration 

order,  require  the  applicant  to  return  the  seized  thing  when  re- 
quired by  the  court,  and  may  impose  any  other  conditions  that 


270.  Under  s.  15(1)  of  the  Narcotic  Control  Ad  and  s.  43(  1  )  of  the  Food  and  Drug-,  Act,  application  may  be 
made  by  "any  person  .  .  .  within  two  months  after  the  date  of  seizure,  on  prior  notification  being  given 
to  the  Crown  in  the  manner  prescribed  by  the  regulations     ..." 
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the  justice  considers  necessary  to  preserve  and  safeguard  it  for 
investigation  or  use  in  any  proceeding. 

Report  27,  rec.  10(3) 


COMMENT 


Subsection  490(16)  of  the  Criminal  Code  now  allows  a  judge  to  impose  conditions 
to  safeguard  and  preserve  a  seized  thing  in  an  order  allowing  access  to  it.  However,  no 
authority  is  given  to  impose  conditions  in  a  restoration  order.  Section  264  rectifies  this 
situation  by  creating  a  new  power  to  order  restoration,  subject  to  conditions  imposed  to 
preserve  or  safeguard  the  seized  thing.  Its  purpose  is  to  strike  a  better  balance  between 
the  prosecutorial  interests  of  the  state  and  the  individual's  interest  in  using  and  enjoying 
his  or  her  property. 


Effect  of  265.   A  restoration  order  does  not  affect  an  ownership  or  a 

restoration  order  possessory  interest  in  a  seized  thing  or  in  the  proceeds  of  its 

sale. 

Report  27,  rec.  13 

COMMENT 

Section  265  is  new.  It  makes  clear  that  the  purpose  of  the  restoration  order  is 
merely  to  return  the  seized  thing  (or  the  proceeds  from  its  sale)  to  the  custody  of  some- 
one with  an  uncontested  right  to  possession.  It  does  not  purport  to  decide  authorita- 
tively ownership  or  possessory  rights.  If  there  is  a  dispute  as  to  the  right  to  possession 
at  the  hearing  to  determine  restoration,  the  custodian  retains  possession  until  proper 
disposition  of  the  thing  or  the  proceeds  from  its  sale  can  be  determined  under  sections 
278  to  282.  The  scheme  reflects  our  belief  that  disputes  as  to  lawful  possession  are 
more  appropriately  resolved  in  civil  rather  than  criminal  proceedings. 


DIVISION  IX 
REPRODUCTION  OF  SEIZED  THINGS 


Photograph  of  266.   (1)  A  peace  officer  may  have  a  photograph  taken  of 

seized  thing  a  seized  thing. 

Admissibility  of  (2)  The  photograph,  when  accompanied  by  a  certificate 

photograph  described  in  subsection  268(1),  is  admissible  in  evidence  for  the 

purpose  of  identifying  the  seized  thing  and  has,  in  the  absence 

of  evidence  to  the  contrary,  the  same  probative  force  for  the 

purpose  of  identification  as  the  seized  thing. 

Report  27,  rec.  1 1 
Criminal  Code,  s.  491.2(1),  (2) 
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COMMENT 

This  Division  has  three  basic  purposes:  (1)  to  facilitate  the  prompt  return  of  any- 
thing seized  if  the  prosecution  can  preserve  its  evidentiary  value  by  means  other  than 
detention;  (2)  to  reduce  the  administrative  and  supervisory  obligations  of  police  and 
courts  to  store  large  quantities  of  seized  items;  and  (3)  to  encourage  the  use  and  accep- 
tance of  alternative  forms  of  evidence  in  the  criminal  justice  system. 

The  current  Criminal  Code,  in  subsections  490(13)  and  (14),  allows  for  the  making, 
retention  and  admissibility  of  copies  of  documents  "returned  or  ordered  to  be  returned, 
forfeited  or  otherwise  dealt  with  under  subsection  (  I  ),  (9)  or  (  I  1  )...."  A  recent 
amendment,  section  491. 2, :71  has  now  adopted  an  approach  recommended  by  this  Com- 
mission and  has  extended  the  previous  law  to  allow  for  the  taking,  retention  and  admis- 
sibility of  photographs  of  "any  property  .  .  .  that  would  otherwise  be  required  to  be 
produced  for  the  purposes  of  a  preliminary  inquiry,  trial  or  other  proceeding  in  respect 
of  [certain  offences]  .  .  ."  and  that  "is  returned  or  ordered  to  be  returned,  forfeited  or 
otherwise  dealt  with  under  section  489.1  or  490  .  .  .  ."  Our  formulation  retains  the 
basic  purpose  of  the  recent  amendment,  with  important  refinements. 

As  drafted,  subsection  491.2(2)  directs  that  the  photograph  is,  for  all  purposes,  to 
be  accorded  "the  same  probative  force  as  the  property  would  have  had  if  it  had  been 
proved  in  the  ordinary  way."  This  broad  provision  is  capable  of  meaningful  application 
in  the  case  of  photographs  of  information  contained  in  documents,  where  the  photo- 
graph of  the  document  clearly  reproduces  the  information,  or  in  cases  where,  for  iden- 
tification purposes,  a  photograph  captures  the  visual  characteristics  of  a  thing  in 
sufficient  detail  to  enable  it  to  be  properly  identified  from  the  photograph.  However,  the 
provision  defies  meaningful  application  in  cases  where  the  probative  value  of  a  thing 
can  only  derive  from  physically  examining  or  handling  the  thing  itself.  For  example, 
the  weight  of  an  alleged  burglar  tool  may  have  significant  probative  value  if  the  ac- 
cused denies  having  had  the  strength  to  carry  or  wield  it.  A  photograph  would  have  no 
probative  value  on  the  issue  of  whether  the  tool  was  too  heavy  for  the  accused  to  carry. 

We  have  stated  the  admissibility  and  probative  effect  of  a  certified  photograph 
more  narrowly  and  precisely  than  the  present  law.  Under  our  rule,  it  may  only  be  ad- 
mitted in  evidence  for  the  purpose  of  identifying  the  seized  thing,  and  may  only  have 
probative  value  for  this  purpose.  The  actual  probative  force  that  is  to  be  given  to  the 
photograph  may  be  undermined  under  this  rule  where  other  evidence  is  adduced  to  the 
contrary. 


Copying  267.   (1)  A  peace  officer  may  have  a  copy  made  of  any 

information  information  that  is  contained  in  a  seized  thing. 

Admissibility  of  (2)  The  copy  of  the  information,  when  accompanied  by  a 

C0Py  certificate  described  in  subsection  268(1),  is  admissible  in 


271.  Previously  noted  in  the  comment  to  s.  260. 
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evidence  and  has,  in  the  absence  of  evidence  to  the  contrary, 
the  same  probative  force  as  the  information. 

Report  27,  rec.  1 1 
Criminal  Code.  ss.  490(13),  14:  491.2(1).  (2) 


COMMENT 


This  section  complements  section  266.  While  section  266  allows  a  peace  officer  to 
have  a  photograph  made  of  a  seized  thing  (for  example,  of  a  stolen  television  set),  this 
section  allows  a  peace  officer  to  have  a  copy  made  of  information  contained  in  a  seized 
thing  (for  example,  by  copying  information  contained  in  a  computer  onto  a  diskette). 


Certificate 


Affidavit  of 
peace  officer 


Power  to  require 
person  to  appear 


268.   (1)  A  certificate  of  a  person  stating  that 

(a)  the  person  made  a  copy  or  took  a  photograph  under 
the  authority  of  this  Division, 

(b)  the  person  is  a  peace  officer  or  made  the  copy  or  took 
the  photograph  under  the  direction  of  a  peace  officer,  and 

(c)  the  copy  or  photograph  is  a  true  copy  or  photograph 

is  admissible  in  evidence  and,  in  the  absence  of  evidence  to  the 
contrary,  is  proof  of  the  statements  contained  in  the  certificate 
without  proof  of  the  signature  of  the  person  appearing  to  have 
signed  the  certificate. 

(2)  An  affidavit  of  a  peace  officer  stating  that 

(a)  the  peace  officer  has  seized  a  thing  and  has  had  cus- 
tody of  it  from  the  time  of  seizure  until  a  copy  was  made 
of  the  information  contained  in  it  or  a  photograph  was 
taken  of  it,  and 

(b)  the  thing  or  the  information  was  not  altered  in  any 
way  before  the  copy  was  made  or  the  photograph  was 
taken 

is  admissible  in  evidence  and,  in  the  absence  of  evidence  to  the 
contrary,  is  proof  of  the  statements  contained  in  the  affidavit 
without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  it. 

(3)  The  court  may  require  the  person  appearing  to  have 
signed  a  certificate  or  an  affidavit  to  attend  before  it  for  exam- 
ination or  cross-examination  about  the  statements  contained  in 
the  certificate  or  the  affidavit. 

Report  27.  rec.  1 1 
Criminal  Code.  s.  491.2(3).  (4).  (6) 
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COMMENT 

This  provision,  with  minor  wording  and  structural  changes,  retains  the  basic 
features  of  present  Code  subsections  491.2(3)  to  (6). 


Notice  of 
intention  to 
produce 
photograph  or 
copy 


269.  Unless  the  court  orders  otherwise,  no  copy,  photo- 
graph, certificate  or  affidavit  shall  be  received  in  evidence  un- 
less the  prosecutor  has,  before  the  proceeding,  given  a  copy  of 
it,  and  reasonable  notice  of  intention  to  produce  it,  to  the 
accused. 

Criminal  Code,  s.  491.2(5) 


DIVISION  X 
TERMINATION  OF  CUSTODY  AND  DISPOSITION 


Period  of  custody 


/.  Period  of  Authorized  Custody 

270.    A  seized  thing  or  the  proceeds  of  its  sale  may  be  held 
in  custody  for  ninety  days  after  seizure. 


COMMENT 

Subsection  490(2)  of  the  Criminal  Code,  dealing  with  things  detained  under  para- 
graph 490(1  )(/?).  now  provides  for  a  maximum  initial  detention  period  of  three  months 
from  the  date  of  the  seizure.  A  justice  may  order  a  further  period  of  detention  if  pro- 
ceedings in  which  the  thing  is  needed  are  instituted  before  the  initial  period  ends,  or  if 
the  justice,  on  application  made  before  the  period  expires,  is  satisfied  that  a  further 
period  of  detention  is  justified,  "having  regard  to  the  nature  of  the  investigation  .  .  .  ." 

Subsection  490(3)  of  the  Code  provides  that  there  may  be  successive  extension 
orders  under  paragraph  490(2)(«).  However,  the  cumulative  detention  period  of  such 
orders  may  not  exceed  one  year  from  the  date  of  seizure  unless,  within  that  year,  "a 
judge  of  a  superior  court  of  criminal  jurisdiction  or  a  judge  as  defined  in  section  552 
.  .  ."  orders  additional  detention,  having,  on  application,  been  "satisfied,  having  regard 
to  the  complex  nature  of  the  investigation,  that  the  further  detention  of  the  thing  seized 
is  warranted  for  a  specified  period"  (s.  490(3)(a));  or  "proceedings  are  instituted  in 
which  the  thing  detained  may  be  required"  (s.  490(3)(/?)). 

If,  before  a  detention  period  expires,  the  prosecutor  decides  that  further  detention  is 
not  necessary,  subsection  490(5)  now  requires  the  initiation  of  restoration  proceedings. 

Sections  270  and  271  do  not  change  the  basic  grounds  justifying  detention  or  ex- 
tension orders  but  state  the  law  more  simply.  In  our  view,  after  a  seizure  has  been 
made,  three  months  (with  the  possibility  of  extension  in  appropriate  circumstances)  is, 
in  most  cases,  an  adequate  and  reasonable  period  within  which  a  decision  to  initiate 
criminal  proceedings  can  be  made.  Three  months  (specified  more  precisely  here  as 
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ninety  days)  is  not  an  unreasonable  burden  for  a  citizen  to  bear  in  order  to  assist  in  the 
administration  of  justice. 


Extension  of 
period  of  custody 


271.   The  seized  thing  or  the  proceeds  may  be  held  for  a 
longer  period  if 

(a)  within  ninety  days  after  seizure 

(i)   proceedings  have  begun  in  which  the  seized  thing 
may  be  required  as  evidence  or  in  which  the  thing  or 
the  proceeds  are  subject  by  statute  to  forfeiture,  or 
(ii)  an  application  for  extension  of  the  period  of  custody 
has  been  made;  or 

(b)  before  an  extended  period  of  custody  ends,  proceedings 
have  begun  or  another  application  for  extension  has  been 
made. 


COMMENT 

Accountability  and  control  are  enhanced  when  the  authorities  are  regularly  required 
to  justify  extensions.  If  an  extension  is  truly  necessary,  it  should  be  granted.  However, 
the  Code's  provision  for  a  present  one-year  maximum  cumulative  period  of  detention 
which  may  nevertheless  be  extended  (see  subsection  490(3))  is  a  curious  formulation 
and  has  been  deleted.  Paragraph  211(b)  otherwise  continues  the  present  law,  stating 
explicitly  that  any  extension  must  be  granted  before  the  authorized  detention  period 
expires. 


Custody  after 
end  of 
proceedings 


272.  The  seized  thing  or  the  proceeds  may  be  held  in  cus- 
tody for  a  period  no  longer  than  thirty  days  after  the  end  of  all 
proceedings  in  respect  of  which  the  thing  or  the  proceeds  were 
detained. 

Report  27.  rec.  5(1),  (2).  (3) 
Criminal  Code,  s.  490(2),  (3),  (12) 


COMMENT 

To  allow  for  meaningful  appeals,  section  272  states  that  the  seized  thing  or  the 
proceeds  of  its  sale  may  be  detained  for  a  period  of  thirty  days  after  the  end  of  all 
criminal  proceedings  in  which  it  is  needed  for  evidence  or  investigation. 


2.  Application  for  Extension  of  Custody 

Application  by  273.   (1)  A  justice  who,  on  application  by  the  prosecutor, 

prosecutor  js  satisfied  that  a  seized  thing  or  the  proceeds  of  its  sale  are 

required  to  be  kept  in  custody  because  of  the  complex  nature 

of  the  investigation  may  order  that  the  period  of  custody  be 

extended  for  further  periods  not  exceeding  ninety  days  each. 
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Application  by  (2)  A  justice  who,  on  application  by  a  person  with  an  interest 

other  person  ,,,  a  seized  thing,  is  satisfied  that  the  seized  thing  is  required  to  be 

kept  in  custody  to  preserve  it  as  evidence  may  order  that  the  period 

of  custody  be  extended  for  further  periods  not  exceeding  ninety 

days  each. 

Report  27,  rec.  5(2) 
Criminal  Code,  s.  4W  (2)(fl),  (3)(fl) 

COMMENT 

This  section  specifies  who  may  apply  to  extend  a  custody  period  and  sets  out  the 
grounds  for  an  extension.  (These  grounds  vary,  depending  on  who  the  applicant  is.) 
While  the  applicant  will  ordinarily  be  a  prosecutor  seeking  an  extension  because  the 
investigation  is  complex  and  thus  time-consuming  (see  subsection  273(1)),  subsection 
273(2)  contemplates  the  possibility  of  an  application  by  other  persons  interested  in  the 
evidentiary  value  of  the  thing  seized.  An  applicant  under  subsection  273(2)  could,  for 
example,  include  an  accused  or  co-accused  who  seeks  an  extension  to  ensure  that 
evidence  is  retained  for  use  in  the  same  or  separate  proceedings. 


Notice 


274.  The  applicant  shall  give  three  clear  days'  notice  to 
any  person  who,  to  the  applicant's  knowledge,  may  have  an 
ownership  or  a  possessory  interest  in  the  seized  thing  or  the 
proceeds  of  its  sale,  to  the  prosecutor  and  to  any  other  person 
named  by  the  justice. 

Report  27.  rec.  5(2) 
Criminal  Code.  s.  490(2).  (3) 


COMMENT 

This  section  continues  the  present  general  requirement  that  extension  applications 
be  brought  on  notice  to  affected  parties.  Paragraphs  490(2)(o)  and  (3)(o)  of  the  present 
Code  require  notice  only  to  "the  person  from  whom  the  thing  detained  was  seized 
.  .  .  ,"  who  may  have  no  real  or  continuing  interest  in  the  thing  after  its  seizure.  The 
persons  specified  in  section  274  as  requiring  notice  have  been  selected  in  an  endeavour 
to  restrain  unnecessary  extensions.  These  are  the  persons  most  likely  to  have  an  interest 
in  the  speedy  disposition  of  the  seized  thing  and  it  is  assumed  that  they  will  vigorously 
defend  their  position  in  applications  seeking  to  prolong  the  period  during  which  the 
seized  thing  may  be  detained. 


Power  of 
prosecutor  to 
return  seized 

things 


3.  Return  of  Seized  Things 

275.  The  prosecutor  may  have  a  seized  thing  or  the  pro- 
ceeds of  its  sale  returned  to  the  person  who  is  believed  to  be 
lawfully  entitled  to  possession  if 

(a)  the  period  of  authorized  custody  has  expired  or  the 
seized  thing  or  the  proceeds  are  no  longer  needed; 
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(b)  to  the  knowledge  of  the  prosecutor,  there  is  no  dispute 
as  to  the  right  to  possession;  and 

(c)  the  seized  thing  or  the  proceeds  are  not  subject  by 
statute  to  forfeiture. 


COMMENT 


If  a  detention  period  expires,  or  if  the  prosecutor  determines  before  the  period  ex- 
pires that  the  continued  detention  of  something  seized  is  no  longer  required,  the  present 
law  requires  the  prosecutor  to  initiate  what  is,  in  effect,  a  restoration  application.272  Sec- 
tions 275  to  277  establish  a  simple  and  efficient  procedure,  allowing  the  prosecutor, 
without  the  need  for  a  hearing,  to  have  the  thing  or  its  proceeds  returned  to  the  person 
believed  to  be  lawfully  entitled  to  possession,  provided  there  is  no  dispute  as  to  the 
right  to  possession  known  to  the  prosecutor  and  the  seized  thing  or  the  proceeds  of  its 
sale  are  not  by  statute  subject  to  forfeiture. 


Notice 


276.  A  prosecutor  who  intends  to  have  a  seized  thing  or 
the  proceeds  of  its  sale  returned  shall  notify  the  custodian  in 
writing  and  shall  file  a  copy  of  the  notice  with  the  clerk  of  the 
court  for  the  judicial  district  in  which  the  post-seizure  report  is 
fded. 


Returning  seized  277.   The  custodian  shall  return  the  seized  thing  or  the 

thing  proceeds  of  its  sale  as  soon  as  practicable  after  receiving  the 

notice. 

Report  27,  recs.  5(1),  (3);  6(2) 
Criminal  Code.  s.  490(5).  (6) 


Duty  of 
prosecutor 


4.  Disposition  Order 

278.  If  the  prosecutor  does  not  have  a  seized  thing  or  the 
proceeds  of  its  sale  returned  when  the  period  of  authorized 
custody  has  expired  or  the  seized  thing  or  the  proceeds  are  no 
longer  needed,  the  prosecutor  shall  apply  as  soon  as  practicable 
for  an  order  to  dispose  of  the  seized  thing  or  the  proceeds. 


COMMENT 

Sections  278  to  282  set  out  the  procedure  to  be  followed  when  the  prosecutor  does 
not  act  under  section  275.  In  this  case,  the  prosecutor  must  initiate  an  application  to  a 
justice  for  an  order  to  dispose  of  the  seized  thing  or  the  proceeds  of  its  sale,  on  notice 
to  all  interested  parties  as  specified  in  section  279. 


272.  See  Criminal  Code.  s.  490(5),  (6) 
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Notice  279.   The  prosecutor  shall  give  eight  clear  days'  notice  to 

the  custodian,  the  accused,  any  person  who,  to  the  prosecutor's 
knowledge,  may  have  an  ownership  or  a  possessory  interest  in 
the  seized  thing  or  the  proceeds  and  to  any  other  person 
named  by  the  justice. 


Additional  280.    In  addition  to  disclosing  the  information  required  by 


contents  oi 
application 


paragraphs  215(1  )(a)  to  (//),  the  application  shall  disclose 

(a)  whether  the  period  of  authorized  custody  has  expired 
or  the  seized  thing  or  the  proceeds  are  no  longer  needed; 

(b)  if  the  period  of  authorized  custody  has  expired,  the 
date  on  which  it  expired;  and 

(c)  whether  the  thing  or  the  proceeds  are  subject  by 
statute  to  forfeiture. 


Power  of  justice  281.   The  justice  shall  order  that  the  thing  or  the  proceeds 

be 

{a)  returned  to  the  lawful  possessor  if  there  is  no  dispute 
as  to  the  right  to  possession; 

(b)  returned  to  the  person  from  whom  it  was  seized  if  pos- 
session by  that  person  is  lawful  and  if  there  is  a  dispute  as 
to  the  right  to  possession  but  no  civil  proceedings  in  re- 
spect of  any  possessory  interest  in  the  thing  or  the  proceeds 
have  been  commenced; 

(c)  transferred  to  the  custody  of  any  court  in  which  there 
are  pending  civil  proceedings  in  respect  of  any  possessory 
interest  in  the  thing  or  the  proceeds;  or 

(d)  forfeited  to  Her  Majesty,  to  be  disposed  of  as  the  At- 
torney General  directs,  if 

(i)  there  is  no  person  known  or  claiming  to  be  the 
lawful  owner  or  possessor, 

(ii)  possession  by  the  person  from  whom  it  was  seized  is 
unlawful  and  if  there  is  a  dispute  as  to  the  right  to  pos- 
session but  no  civil  proceedings  in  respect  of  any  posses- 
sory interest  in  the  thing  or  the  proceeds  have  been 
commenced, 

(iii)  the  thing  or  the  proceeds  are  subject  by  statute  to 
forfeiture,  or 
(iv)  the  lawful  owner  or  possessor  cannot  be  found. 

Report  27.  tecs.  5(1),  (3);  6(2) 
Criminal  Code.  ss.  490(5),  (6).  (9  I;  491 .1 
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COMMENT 

Section  281  sets  out  the  various  disposition  options  available  to  the  justice.  Para- 
graph (a)  provides  the  option  of  restoring  the  state  of  affairs  existing  before  the  seizure. 
It  allows  the  return  of  the  thing  to  the  lawful  possessor  if  there  is  no  dispute  as  to  the 
right  to  possession.  For  example,  a  television  set  marked  with  the  owner's  name  may 
be  expeditiously  returned  to  the  owner  under  this  provision. 

The  Criminal  Court  is  not  an  appropriate  forum  for  the  adjudication  of  property 
disputes.  Paragraphs  (b)  and  (c)  and  subparagraph  (d)(\i)  establish  the  procedure  gov- 
erning the  disposition  of  disputed  goods. 

If  there  is  a  dispute,  but  no  civil  proceeding  is  pending  to  resolve  the  dispute,  para- 
graph (b)  requires  that  the  status  quo  ante  be  restored  and  that  the  justice  order  the 
items  returned  to  the  person  from  whom  they  have  been  seized  provided  that  possession 
by  that  person  appears  to  be  lawful.  (Goods  seized  from  a  person  charged  with  posses- 
sion of  stolen  goods  could  not  be  returned  to  that  person.)  If  there  is  a  civil  proceeding 
pending  to  resolve  disputed  ownership  or  possession,  paragraph  (c)  requires  the  justice 
to  order  that  the  thing  be  transferred  to  the  custody  of  the  appropriate  civil  court  that 
will  be  called  upon  to  determine  the  issue.  Finally,  under  subparagraph  (J)(ii)  a  justice 
may  order  forfeiture  of  the  seized  thing  if  the  person  from  whom  seizure  was  made  has 
no  lawful  claim  to  it,  if  the  right  to  possession  is  in  dispute  as  between  other  parties, 
and  if  no  civil  proceedings  have  been  commenced  in  order  to  resolve  the  dispute.  This 
provision  is  designed  to  serve  as  an  incentive  to  affected  parties  to  assert  their  rights  in 
relation  to  seized  goods  or  their  proceeds  of  sale.  Naturally,  it  is  expected  that  the  pros- 
ecutor would  move  with  caution  and  restraint  when  seeking  to  exercise  the  power  given 
under  this  provision. 

Other  aspects  of  forfeiture  are  also  addressed  in  paragraph  (d).  If  no  one  is  known 
to  be  the  lawful  owner  or  possessor,  if  the  lawful  owner  or  possessor  cannot  be  found 
or  if  a  statute  provides  for  forfeiture,  subparagraphs  (d)(\),  (iii)  and  (iv)  authorize  the 
justice  to  order  forfeiture  of  the  thing  or  its  proceeds  to  the  state. 


Things  of  282.   If  the  seized  thing  is  of  negligible  value,  the  justice 

negligible  value  may  order  that  it  be  destroyed  or  otherwise  disposed  of. 

COMMENT 

Section  282  is  a  new  provision  designed  to  simplify  administration.  It  gives  a  jus- 
tice the  discretionary  power  to  order  the  destruction  or  other  disposal  of  seized  things 
of  negligible  value.  This  paragraph  could  apply,  for  example,  to  a  broken  beer  bottle 
which  may  have  been  an  important  piece  of  evidence,  but  has  no  value  for  its  "owner." 
Since  restoration  of  such  things  will  normally  not  be  sought  and  forfeiture  will  techni- 
cally not  be  available  under  paragraph  281(d),  a  special  provision  for  disposal  of  such 
things  has  been  provided. 
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CHAPTER  IV 
APPEALS 


Right  to  appeal  283.    Any  person  aggrieved  by  a  decision  under  section  232 

(preservation  and  safeguarding),  subsection  236(1)  (preserva- 
tion and  safeguarding),  243(1)  (access,  copies)  or  (2)  (dispensing 
with  fee),  section  254  (dangerous  things)  or  260  (restoration)  or 
paragraph  281(</)  (forfeiture)  respecting  anything  seized  or  the 
proceeds  of  its  sale  may  appeal  the  decision  to  an  appeal  court 
within  thirty  days  after  the  date  of  the  decision. 

Report  27.  rec.  14(1) 
Criminal  Code.  s.  490(17) 

COMMENT 

Present  Criminal  Code  provisions  are  unduly  restrictive  of  the  right  to  appeal  deci- 
sions made  in  relation  to  seized  things."  Section  283  recognizes  that  many  people,  not 
just  the  person  searched,  are  affected  by  dispossession  resulting  from  a  seizure.  Accord- 
ingly, any  person  "aggrieved"  is  permitted  to  appeal  decisions  made  under  this  Part  that 
could  defeat  the  ends  of  justice  (such  as  a  restoration  order  that  may  result  in  a  loss  of 
evidence)  or  that  could  irremediably  compromise  one's  rights  in  the  seized  thing  (such 
as  an  order  of  forfeiture  that  denies  a  right  of  ownership  or  possession.) 


Custody  after  284.    A  seized  thing  or  the  proceeds  of  its  sale  shall  not  be 

order  or  pending  disposed  of  until  thirty  days  after  an  order  is  made  pursuant  to 

apped  a  provision  referred  to  in  section  283  or  pending  an  appeal  of 

any  such  order  unless  all  aggrieved  persons  waive  their  right  of 

appeal  in  writing  or  unless  the  thing  seized  poses  an  imminent 

and  serious  danger  to  public  health  or  safety. 

Report  27.  rec.  14(2) 
Criminal  Code,  s.  490(12) 

COMMENT 

Section  284  has  as  its  goal  the  effective  preservation  of  appeal  rights.  It  is  designed 
to  ensure,  that  seized  things  or  the  proceeds  of  their  sale  are  not  disposed  of  before 
decisions  may  be  reviewed.  Unlike  subsection  490(12)  of  the  present  Code,  however, 
this  provision  clearly  allows  for  earlier  disposal  in  the  circumstances  stated. 


273.  For  example,  while  s.  490(  15)  allows  for  an  application  to  be  made  for  access  to  detained  things  for  the 
purpose  of  examination,  there  is  no  provision  tor  appeal  from  a  denial  ot  access.  Sec  R  \.  Stewart. 
1 147()|  3  C.C.C.  42S  (Sask.  C.A.). 
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PART  SEVEN 
PRIVILEGE  IN  RELATION  TO  SEIZED  THINGS 

DERIVATION  OF  PART  SEVEN 

LRC  PUBLICATIONS 

Search  and  Seizure,  Report  24  (1984) 

Disposition  of  Seized  Property,  Report  27  (1986) 

Toward  a  Unified  Criminal  Court,  Working  Paper  59  (1989) 

LEGISLATION 

Criminal  Code,  s.  488.1 


217 


INTRODUCTORY  COMMENTS 

Provisions  governing  the  handling  of  allegedly  privileged  things  or  information  that 
officers  are  about  to  examine,  photograph,  copy  or,  in  the  case  of  things,  seize,  are  to 
be  found  in  Part  Two  (Search  and  Seizure),  section  53.  This  Part  regulates  the  manner 
of  dealing  with  allegedly  privileged  things  or  information  contained  in  them  after  the 
seized  things  are  sealed  or  taken  control  of  and  placed  in  custody  in  accordance  with 
the  requirements  of  section  53. 

The  provisions  of  this  Part  are  understandable  if  considered  in  the  context  of  the 
evolution  of  the  present  law  and  our  recommended  reforms.  Related  provisions  in  other 
Parts  of  this  Code  should  also  be  taken  into  account. 

The  Criminal  Code  contains  special  rules  for  handling  seized  things  in  relation  to 
which  a  privilege  is  claimed.  Former  section  444.1  (now  section  488. 1),274  enacted  in 
1985,  incorporated  into  the  Code  procedures  (previously  confined  to  the  Income  Tax 
Act)  for  dealing  with  a  claim  of  solicitor-client  privilege.  The  purpose  of  this  reform 
was  to  ensure  that  documents  subject  to  a  claim  of  solicitor-client  privilege  were  not 
examined  or  otherwise  disclosed  in  the  course  of  a  search.  The  Code  provisions  provide 
for  their  examination  only  after  a  judge  has  decided  that  the  claimed  privilege  does  not 
apply  to  the  documents. 

The  Code's  special  sealing  and  application  procedures  permit  a  lawyer  at  the  time 
of  seizure  to  assert  the  privilege  on  behalf  of  a  named  client.  If  the  lawyer  asserts  the 
claim  at  the  point  of  seizure,  the  peace  officer  involved  must  seal  the  documents  in  a 
package  without  examining  them  and  turn  them  over  to  a  specified  custodian.  Affected 
parties  (the  Attorney  General,  the  client  or  the  lawyer  on  behalf  of  the  client)  then  have 
fourteen  days  to  apply  to  a  judge  for  an  order  setting  a  date  for  a  hearing  before  a 
superior  court  judge.  The  hearing,  to  determine  whether  the  documents  are  to  be  treated 
as  privileged,  must  begin  not  later  than  twenty-one  days  after  the  date  of  the  order.  If 
it  is  decided  that  the  documents  are  privileged,  they  must  be  returned,  unexamined.  If 
no  privilege  is  found,  the  documents  are  turned  over  to  the  officer  who  seized  them, 
subject  to  such  restrictions  as  the  judge  may  impose. 

We  took  note  of  the  1985  reform  in  Reports  24  and  27  and  recommended  two 
additional  improvements,276  which  are  now  incorporated  in  this  Part. 

First,  the  present  Code  provisions  are  silent  as  to  whether  a  client  who  is  in  pos- 
session of  privileged  documents  can  assert  a  claim  of  privilege  during  a  search  so  as  to 
bring  the  sealing  provisions  into  play.  We  believe,  consistent  with  the  broad  scope  of 
the  privilege  described  by  the  Supreme  Court  of  Canada  in  Descoteaux  v. 
Mierzwinski,      that  the  special  sealing  procedure  should  also  apply  in  these  cases.  The 


274.  Criminal  Law  Amendment  Ail,  1985,  supra,  note  227,  s.  72. 

275.  R.S.C.  1952.  c.  148:  S.C.  1970-71-72.  c.  63. 

276.  Report  24,  Part  2.  rec.  7  and  the  comment  thereto  at  58-61:  Report  27.  rec.  3(5). 

277.  Supra,  note  54. 
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protection  of  privileged  communications  from  disclosure  should  not  depend  on  the 
location  of  the  search. 

Second,  we  believe  that  paragraph  488. 1  (4)(/>)  of  the  present  Criminal  Code,  which 
permits  the  Crown  to  inspect  the  seized  material  at  the  hearing  to  determine  the  privi- 
lege, should  be  changed  so  as  to  prohibit  such  inspection.  As  we  stated  in  Report  24  (at 
60): 

Granting  counsel  lor  the  Crown  access  to  confidential  documents  for  the  purpose  of 
the  application  procedure  breaches  what  has  now  been  explicitly  recognized  by  the 
Supreme  Court  of  Canada  as  a  person's  substantive  right  to  communicate  in  confi- 
dence with  his  legal  adviser. 

Our  provisions  also  now  regulate  more  than  the  area  of  solicitor-client  privilege 
and  encompass  all  categories  of  privilege  claims.  This  change  is  incorporated  in  the 
provisions  of  Part  Two  (Search  and  Seizure). 

While  the  provisions  of  this  Part  continue  some  aspects  of  the  1985  reform,  other 
aspects  have  been  simplified  or  altered.  Some  notice  and  other  time  periods  have  been 
changed.  The  Code's  complicated  two-stage  procedure  (in  which  application  must  be 
made  for  an  order  setting  a  date  for  the  hearing  and  then  for  another  order  actually 
deciding  the  privilege  issue)  is  replaced  by  a  single,  simpler  procedure  that  aligns  better 
with  the  general  procedures  applicable  with  respect  to  other  applications  for  orders 
under  Part  Six  (Disposition  of  Seized  Things).  This  Part,  in  section  293,  continues  the 
general  approach  of  the  present  law  by  giving  a  judge  the  power,  on  application,  to 
determine  questions  of  privilege  in  respect  of  anything  seized.  However,  consistent  with 
the  recognition  of  a  distinction  (discussed  previously)  between  something  seized  and 
information  contained  in  something  seized,  section  293  also  provides  that  the  judge's 
power  includes  the  power  to  determine  whether  privilege  exists  in  respect  of 
information  contained  in  a  seized  thing. 


CHAPTER  I 
INTERPRETATION 


Application  of  285.   This  Part  applies  to  anything  seized  under  Part  Two 

Part  (Search  and  Seizure)  as  an  object  of  seizure  where  a  claim  of 

privilege  is  made  in  respect  of  the  seized  thing  or  information 

contained  in  it. 


278.  This  follows  upon  the  decision  of  the  Supreme  Court  of  Canada  in  Slavutych  v.  Baker,  |I976]  1  S.C.R. 
254.  which,  in  turn,  accepted  Wig  more' s  test  for  determining  whether  a  privilege  exists.  (Wigmore. 
Evidence.  Vol.  8  (McNaughton  rev.,  1961)  at  527.  para.  2285.)  The  Supreme  Court  decision  makes 
possible  the  emergence  of  additional  kinds  of  privilege  in  Canada.  See  the  analysis  of  priest-penitent 
privilege  in  relation  to  these  authorities  in  Re  Church  oj  Scientology  and  The  Queen  (No.  (■>)  (  1987).  31 
C.C.C.  (3d)  449  (Ont.  C.A.)  at  529-543. 
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COMMENT 

This  section  sets  out  the  scope  of  this  Part.  It  applies  only  to  a  claim  of  privilege 
made  in  relation  to  an  object  of  seizure,  or  information  that  is  contained  in  it,  that  is 
seized  pursuant  to  Part  Two  {Search  and  Seizure).  Other  issues  of  privilege  —  for  ex- 
ample, whether  a  blood  sample  taken  at  the  request  of  an  accused  to  test  for  drunk 
driving  is  privilege  —  are  left  to  be  determined  either  by  other  Parts  of  this  Code  or  by 
developing  case  law. 


CHAPTER  II 
DUTIES  OF  PEACE  OFFICER  ON  SEIZURE 


inventory  and  286.    Sections  210  (inventory  of  seized  things),  212  (prepa- 

post-seizure  ration  of  post-seizure  report)  and  213  (return  of  post-seizure 

report  report)  apply  to  the  seizure  of  a  thing  that  is  the  subject  of  a 

claim  of  privilege. 

COMMENT 

This  section  sets  out  that,  with  one  exception,  the  duties  of  a  peace  officer  that 
arise  on  seizing  things  as  outlined  in  Chapter  II  of  Part  Six  (Disposition  of  Seized 
Things)  apply  to  things  seized  in  respect  of  which  a  claim  of  privilege  is  made.  (The 
one  exception  is  section  211,  which  allows  a  peace  officer  to  return  something  seized 
to  the  person  from  whom  it  was  seized.)  Once  a  claim  of  privilege  is  made  in  respect 
of  a  thing  or  information  contained  in  it,  the  thing  must  be  kept  in  the  custody  of  the 
police  pending  determination  of  the  claim  (see  section  53).  This  is  logical  since,  once  a 
claim  of  privilege  is  made,  the  police  cannot  examine  the  thing  to  determine  if  the 
thing  should  be  returned  to  the  person  asserting  the  claim  (again,  see  section  53). 


CHAPTER  III 

APPLICATION  TO  DETERMINE  ISSUE 

OF  PRIVILEGE 


DIVISION  I 
MAKING  AN  APPLICATION 


Applicant  287.    A  prosecutor  or  a  person  who  claims  to  have  a  privi- 

lege in  respect  of  a  seized  thing  or  information  contained  in  it 
may  apply  to  have  the  issue  of  whether  a  privilege  exists 
determined. 

Report  27,  rec.  3(5) 
Criminal  Cock:  s.  488.1(3) 
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COMMENT 

The  provisions  of  this  Chapter  establish  a  simpler  one-stage  procedure  designed  to 
enable  the  issue  of  privilege  to  be  determined  expeditiously.  This  section  specifies 
clearly  who  may  apply  to  have  the  issue  of  privilege  determined. 


Manner  of 

making 

application 


288.  The  application  shall  be  made  in  writing  within  four- 
teen days  after  the  date  of  seizure  to  a  judge  in  the  judicial 
district  in  which  the  post-seizure  report  was  filed,  the  thing  is 
in  custody  or  a  charge  in  relation  to  which  the  thing  is  being 
held  was  laid. 

Criminal  Code.  s.  488.1(3) 


COMMENT 

This  section  sets  out  where  an  application  to  determine  the  issue  of  privilege  may 
be  brought.  It  is  consistent  with  our  policy  as  to  where  contested  applications  involving 
custody  or  disposition  of  seized  things  may  generally  be  brought  as  set  out  in  section 
214.  It  also  imposes  a  time-limit  for  bringing  the  application  of  fourteen  days  from  the 
date  of  seizure. 


Contents  of 

application 


Affidavit  in 
support 


289.    (1)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(/>)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  a  description  of  the  seized  thing  that  is  the  subject  of 
the  application; 

(e)  the  date  the  seizure  was  made; 
if)  the  name  of  the  custodian;  and 

(g)  the  grounds  in  support  of  the  application. 

(2)  The  application  shall  be  supported  by  an  affidavit. 


Notice  by 
applicant 


290.    (1)  Five  clear  days'  notice  of  the  application  shall  be 
given  to  the  custodian  and 

{a)  to  the  prosecutor,  if  the  applicant  is  the  person  who 
claims  to  have  a  privilege;  or 

(b)  to  the  person  who  claims  to  have  a  privilege,  if  the 
applicant  is  the  prosecutor. 
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Contents  and 
service  of  notice 


(2)  The  notice  shall  set  out  the  time,  date  and  place  the 
application  is  to  be  heard  and  shall  be  served  together  with  the 
application  and  the  supporting  affidavit. 

Criminal  Code,  s.  488.1(3) 


COMMENT 

This  section  states  how  many  days'  notice  must  be  given,  to  whom  notice  must  be 
given  and  the  contents  of  the  notice. 


Production  of 
package  or 
information 


Request  for 
directions 


291.  (1)  The  custodian,  on  receiving  notice  of  an  applica- 
tion, shall  produce  the  sealed  package  referred  to  in  paragraph 
53(2)(6)  (claim  of  privilege  during  search)  or  the  information 
contained  in  the  seized  thing  on  the  date  and  at  the  time 
specified  in  the  notice. 

(2)  Where  it  is  impracticable  to  produce  the  sealed  pack- 
age or  the  information  contained  in  the  seized  thing,  the 
custodian  shall  request  a  judge  in  the  judicial  district  in  which 
the  seizure  was  made  to  give  directions  as  to  the  steps  that 
should  be  taken  to  enable  the  thing  or  the  information  to  be 
examined. 

Criminal  Code,  s.  488.1(3) 


COMMENT 

This  provision  is  generally  designed  to  enable  the  judge  to  examine  the  material  in 
respect  of  which  privilege  is  claimed."74  Subsection  (1)  deals  with  the  ordinary  situation 
where  the  allegedly  privileged  material  has  been  put  in  a  sealed  package.  Subsection  (2) 
recognizes  that  the  nature  of  the  material  may  make  its  production  impracticable  or 
inadvisable.  (For  example,  privilege  may  be  claimed  in  relation  to  hundreds  of 
documents,  which  could  not  possibly  be  stored  in  one  sealed  package.) 


Application  of  292.   Sections  217  (transferring  file  for  hearing)  and  225  to 

certain  provisions  229  (changing  place  of  application)  apply  to  an  application 

made  under  this  Division. 


279.  See  s.  294(c)  of  this  Part. 
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COMMENT 

This  section  incorporates  the  same  provisions  dealing  with  changing  the  place  of 
application  as  are  provided  for  contested  applications  in  respect  of  orders  in  Part  Six 
{Disposition  of  Seized  Things). 


DIVISION  II 
HEARING  THE  APPLICATION 


Authority  .nul 
iluty  of  judge 


293.  A  judge  shall,  on  application,  determine  whether 
privilege  exists  in  respect  of  a  seized  thing  or  information  con- 
tained in  it  and  shall  hold  a  hearing  in  private  for  that  purpose 
and  determine  the  issue  within  thirty  days  after  the  date  of 
seizure. 

Criminal  Code.  s.  488.1(3)(c),  (10) 


COMMENT 

This  section  gives  a  judge  of  the  Criminal  Court  authority  to  determine  a  claim  of 
privilege  in  relation  to  a  seized  thing  or  information  contained  in  it.  It  also  describes 
how  the  application  is  to  be  heard.  The  application,  although  designed  to  be  contested, 
must  be  heard  in  private.  Allowing  the  public  to  be  present  at  the  hearing  to  determine 
privilege  could  defeat  the  purpose  of  the  sealing  and  application  procedures.  This  "in 
private"  provision  continues  the  restriction  now  found  in  subsection  488.1(10)  of  the 
Criminal  Code. 


Powers  at  hearing 


294.    At  the  hearing  the  judge  may 

(a)  compel  the  attendance  of,  and  question,  the  custodian; 

(b)  receive  evidence,  including  evidence  by  affidavit;  and 

(c)  if  the  judge  considers  it  necessary  to  do  so  to  determine 
whether  privilege  exists,  examine  the  thing  or  the  informa- 
tion or  require  it  to  be  produced  for  examination. 

Report  27.  rec.  3(5) 
Criminal  Code,  s.  488.1(4)(a)  to  (d) 


COMMENT 

This  section  sets  out  the  judge's  power  to  obtain  relevant  information  at  the  hear- 
ing to  determine  the  issue  of  privilege.  Paragraphs  (a)  and  (h)  reflect  the  same  policy 
as  is  provided  for  in  Part  Six  {Disposition  of  Seized  Things)  in  relation  to  a  justice's 
power  to  determine  the  various  applications  for  orders.  However,  two  major  differences 
exist  at  this  hearing.  First,  paragraph  294(c)  restricts  a  judge's  power  to  examine  the 
allegedly  privileged  material.  This  reflects  the  present  law  set  out  in  Code  paragraph 


223 


488.1(4)(a).  Second,  as  noted,  the  present  Code2m  gives  the  judge  power  to  allow  the 
prosecutor  to  inspect  allegedly  privileged  documents  if  the  judge  is  of  the  opinion  that 
such  inspection  could  assist  in  deciding  whether  or  not  a  document  is  privileged.  No 
such  power  is  included  here.2HI  Under  Chapter  IV  of  this  Part,  only  a  person  claiming 
to  have  a  privilege  may,  on  application,  have  access  to  allegedly  privileged  material 
before  the  claim  is  determined. 


Application  of  295.   Sections  219  to  221  (evidence  at  hearing)  and  224 

certain  provisions  (filing)  apply  to  a  hearing  held  under  this  Division. 

COMMENT 

This  section  incorporates  various  sections  (governing  the  introduction,  production 
and  recording  of  evidence  at  a  hearing,  and  the  filing  of  documents)  that  are  found  in 
Part  Six  (Disposition  of  Seized  Things). 


Decision  and  296.   The  judge  shall  give  reasons  for  the  decision  that  con- 

reasons  tain  sufficient  information  to  indicate  the  basis  of  the  decision 

without  disclosing  details  of  the  thing  or  information  in  respect 

of  which  the  privilege  is  claimed. 

Criminal  Code,  s.  488.1(4)(</) 


Order  if 
privilege  found 
to  exist 


Order  if 

privilege  not 
found 


297.  (1)  A  judge  who  determines  that  a  privilege  exists 
shall  order  that 

(a)  the  thing  be  resealed  and  delivered  by  the  custodian  to 
the  person  from  whom  it  was  seized;  or 

(b)  control  of  the  thing  be  delivered  by  the  custodian  to 
the  person  from  whom  it  was  seized,  and  until  delivery, 
such  steps  as  the  judge  directs  be  taken  to  ensure  that  the 
thing  or  the  information  contained  in  it  is  not  examined  or 
interfered  with. 

(2)  A  judge  who  determines  that  no  privilege  exists  shall 
order  the  custodian  to  deliver  the  thing  or  control  of  the  thing 
to  the  peace  officer  who  seized  it  or  to  some  other  person 
named  by  the  prosecutor,  subject  to  any  conditions  that  the 
judge  considers  necessary,  and  the  thing  shall  be  dealt  with  in 
accordance  with  Chapters  III  and  IV  of  Part  Six  (Disposition  of 
Seized  Things). 

Report  27,  rec.  3(5) 
Criminal  Code,  s.  488.1(4)^. 


280.  Criminal  Code,  s.  488.1(4)(6). 

281.  See  Introductory  Comments  to  this  Part. 
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COMMENT 

This  provision  continues  generally  the  procedure  found  in  the  present  Code  (para- 
graph 488.1(4)(J)),  but  is  drafted  to  allow  for  the  fact  that  things  may  be  seized  under 
our  Code  by  taking  control  rather  than  possession  (see  section  20).  It  also  clarifies  that, 
if  it  is  determined  that  no  privilege  exists  in  respect  of  the  thing  or  information 
contained  in  it,  the  thing  is  to  be  treated  as  any  other  object  of  seizure. 


Form  of  order  298.    (1)  The  order  shall  be  in  writing,  in  the  prescribed 

form  and  signed  by  the  judge  who  issues  it. 

Contents  of  order  (2)  The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation  or  charged; 

(c)  a  description  of  the  seized  thing  that  is  the  subject  of 
the  order; 

(</)  the  date  the  seizure  was  made; 

Id  the  name  of  the  custodian; 

(/)  the  decision  of  the  judge  and  any  conditions  imposed; 

(g)  the  date  and  place  of  issuance;  and 

(h)  the  name  and  jurisdiction  of  the  judge. 


Effect  of 
determination  of 
privilege 


299.  Where  a  seized  thing  or  information  contained  in  it  is 
determined  to  be  privileged,  it  remains  privileged  and  inadmis- 
sible in  evidence  unless  the  person  who  has  the  privilege 
consents  to  its  admission  in  evidence  or  the  privilege  is 
otherwise  lost. 

Criminal  Code,  s.  488.1(5) 


COMMENT 

This  provision  continues  the  present  law"s"  but  incorporates  some  minor  changes  in 
wording  to  align  with  the  expansion  of  the  privileges  that  may  be  considered  and  the 
consideration  of  privilege  claims  in  relation  to  items  other  than  documents. 


282.  Criminal  Code,  s.  488.1(5). 
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DIVISION  HI 
DISPOSITION  IF  NO  APPLICATION  MADE 


Delivery  to 
peace  officer 


Disposition  of 
seized  thing 


300.  (1)  If  the  custodian  of  a  seized  thing  that  is  the  sub- 
ject of  a  claim  of  privilege  has  not  received  notice  of  an  appli- 
cation to  determine  whether  a  privilege  exists  within  fourteen 
days  after  the  date  of  seizure,  the  custodian  shall  deliver  the 
thing  or  control  of  the  thing  to  the  peace  officer  who  seized  it. 

(2)  The  seized  thing  shall  be  dealt  with  in  accordance  with 
Chapters  HI  and  IV  of  Part  Six  (Disposition  of  Seized  Things). 

Criminal  Code,  s.  488.1(6) 


COMMENT 

This  section,  modelled  generally  on  present  Code  subsection  488.1(6),  sets  out  in  a 
clear  manner  what  happens  to  the  seized  thing  when  no  application  to  determine  the 
issue  of  privilege  has  been  made  within  the  time-limit  imposed  by  section  288. 


CHAPTER  IV 

EXAMINING  INFORMATION  CLAIMED 

TO  BE  PRIVILEGED 


Applicant 


301.  A  person  who  claims  to  have  a  privilege  in  respect  of 
a  seized  thing  or  information  contained  in  it  may  apply  for  an 
order  permitting  the  applicant  to  examine  the  thing  or  the 
information  and  to  make  a  copy  of  it. 

Criminal  Code,  s.  488.1(9) 


COMMENT 

This  section  is  designed  to  enable  a  person  who  claims  to  have  a  privilege  to  pre- 
pare for  the  hearing  to  determine  the  privilege  claim,  and  to  minimize  the  disruption 
caused  by  the  seizure.  The  prosecutor  cannot  apply  for  access.  Thus,  the  section  re- 
stricts access  to  potentially  privileged  material,  so  that  the  purpose  of  the  privilege 
claim  is  not  defeated. 


Manner  of 

making 

application 


302.  The  application  shall  be  made  in  writing,  unilaterally 
and  in  private  to  a  judge  in  the  judicial  district  in  which  the 
post-seizure  report  was  filed,  the  thing  is  in  custody  or  a 
charge  in  relation  to  which  the  thing  is  being  held  was  laid. 

Criminal  Code,  s.  488.1(9) 
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COMMENT 

This  section  states  where  the  application  is  to  be  brought  and  describes  how  the 
application  is  to  be  brought.  Unlike  all  other  applications  dealing  with  the  custody  and 
disposition  of  seized  things,  this  application  must  be  brought  unilaterally  and  in  private 
in  order  to  preserve  the  confidentiality  of  the  allegedly  privileged  information. 


Contents  of 
application 


Affidavit  in 
support 


303.   (1)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  a  description  of  the  seized  thing  that  is  the  subject  of 
the  application; 

(e)  the  date  the  seizure  was  made; 
(/)  the  name  of  the  custodian; 

(g)  the  nature  of  the  order  requested;  and 
(h)  the  reasons  for  requesting  the  order. 

(2)  The  application  shall  be  supported  by  an  affidavit. 


Transferring  file  304.   Section  217  (transferring  file  for  hearing)  applies  to 

an  application  made  under  this  Chapter. 


Powers  of  judge 


Questioning 
deponent 


305.   (1)  In  determining  the  issue,  the  judge  may 

(a)  compel  the  attendance  of,  and  question,  the  custodian; 

(b)  question  the  applicant; 

(c)  receive  evidence,  including  evidence  by  affidavit;  and 

id)  if  the  judge  considers  it  necessary,  examine  the  thing 
or  the  information  or  require  it  to  be  produced  for  exami- 
nation. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may 
be  questioned  on  the  affidavit. 


Application  of 
certain  sections 


306.  Sections  220  (evidence  on  oath),  221  (record  of  oral 
evidence)  and  224  (filing)  apply  to  a  hearing  held  under  this 
Chapter. 


Authority  of 
judge 


307.   A  judge  may,  on  application,  make  an  order  permit- 
ting the  applicant,  in  the  presence  of  the  custodian  or  the 
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judge,  to  examine  the  thing  or  the  information  and  to  make  a 
copy  of  it,  subject  to  such  conditions  as  the  judge  considers 
necessary  to  preserve  and  safeguard  it,  if  the  judge  is  satisfied 
as  to  the  sufficiency  of  the  applicant's  reasons  for  seeking  the 
order. 

Criminal  Code,  s.  488.1(9) 


Imposing 
requirements 


308.  If  the  seized  thing  was  in  a  sealed  package,  the  judge 
shall,  in  the  order,  require  that  it  be  reseated  without  alteration 
or  damage. 

Criminal  Code,  s.  488.1(9) 


COMMENT 

This  section  is  based  on  present  Code  subsection  488.1(9).  It  ensures  that  allowing 
the  applicant  to  examine  the  allegedly  privileged  material  will  not  affect  the  integrity  of 
the  material. 


Form  of  order  309.   The  order  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  judge  who  issues  it. 


Contents  of  order 


310.   The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation  or  charged; 

(c)  a  description  of  the  seized  thing  that  is  the  subject  of 
the  order; 

(d)  the  date  the  seizure  was  made; 
if)  the  name  of  the  custodian; 

if)  the  decision  of  the  judge  and  any  conditions  imposed; 
(g)  the  date  and  place  of  issuance;  and 
(//  )  the  name  and  jurisdiction  of  the  judge. 


CHAPTER  V 
APPEALS 


Right  to  appeal  311.   Any  person  aggrieved  by  a  decision  under  section  293 

(issue  of  privilege)  may  appeal  the  decision  to  an  appeal  court 
within  thirty  days  after  the  date  of  the  decision. 

Report  27.  rec.  14(1) 
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COMMENT 

This  section  creates  a  right  of  appeal  from  a  hearing  to  determine  the  issue  of 
privilege.  It  is  modelled  on  section  283.  It  should  be  noted  that  there  is  no  appeal  pro- 
vided from  a  judge's  decision  denying  the  applicant  an  opportunity  to  examine  the  al- 
legedly privileged  material,  since  it  would  be  inconsistent  to  allow  an  appeal  of  this 
decision  within  a  thirty-day  period  when,  by  operation  of  section  293,  the  hearing  and 
determination  of  the  issue  of  privilege  must  be  made  within  thirty  days  after  the  date  of 
seizure. 


Custody  after 

decision  or 
pending  appeal 


312.  The  seized  thing  shall  remain  with  the  custodian, 
without  being  interfered  with  or  examined,  for  thirty  days  after 
a  decision  on  the  issue  of  privilege  is  made  or  pending  an  ap- 
peal of  that  decision,  unless  all  aggrieved  persons  waive  their 
right  to  appeal  in  writing. 

Report  27,  rec.  14(2) 


COMMENT 

This  section  is  modelled,  with  appropriate  changes,  on  section  284  (disposition  of 
seized  things). 
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An  Act  to  revise  and  codify  the  law  of  criminal  procedure 

PART  ONE 
GENERAL 


CHAPTER  I 
SHORT  TITLE 


Short  title 


1.       This   Act   may   be  cited   as   the  Code  of  Criminal 
Procedure. 


CHAPTER  II 
INTERPRETATION 


Definitions 

"clerk  of  the 
court"  (greffier) 


"court  of  appeal' 
{cour  d'appel) 


"crime"  (crime) 


"in  private" 

Omis  clos) 


"judge"  (juge) 

"judicial  district' 

{district 
judiciaire) 


2.        In  this  Act. 

'clerk  of  the  court"  includes  a  person,  by  whatever  name  or  title 
the  person  may  be  designated,  who  from  time  to  time  performs 
the  duties  of  a  clerk  of  the  court; 

"court  of  appeal"  means 

(a)  in  the  Provinces  of  Nova  Scotia  and  Prince  Edward  Island, 
the  Appeal  Division  of  the  Supreme  Court,  and 

(b)  in  any  other  province,  the  Court  of  Appeal; 

'crime"  means  an  offence  that  is  defined  by  the  proposed  Criminal 
Code  (LRC)  or  any  other  Act  of  Parliament  and  that  is  punish- 
able by  imprisonment  otherwise  than  on  default  of  payment  of  a 
fine; 

'in  private"  means 

(a)  in  relation  to  an  application  made  unilaterally,  without  any 
member  of  the  public  or  any  party  other  than  the  applicant 
being  present,  and 

(b)  in  relation  to  a  hearing  with  respect  to  which  notice  must 
be  given,  without  any  member  of  the  public  being  present; 

'judge"  means  a  judge  of  the  Criminal  Court; 

'judicial  district"  means  one  of  the  territorial  divisions  into  which 
a  province  is  divided  for  the  purposes  of  the  Criminal  Court  or, 
if  there  are  no  such  divisions,  the  province; 
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"justice"  {juge 
de  paix) 

"medical 

practitioner" 

(médecin) 

"objects  of 
seizure"  (choses 
saisissables) 


"peace  officer" 
(agent  de  la  paix) 


'justice"  means  a  justice  of  the  peace  or  a  judge; 

'medical  practitioner"  means  a  person  qualified  under  provincial 
law  to  practise  medicine; 

'objects  of  seizure"  means  things,  including  funds  in  a  financial 
account,  that  constitute  or  provide  evidence  with  respect  to  the 
commission  of  a  crime,  but  does  not  include 

(a)  residues  adhering  to  the  surface  of  a  person's  body,  or 

(b)  a  person's  tissues,  bodily  fluids  or  other  bodily  substances 
such  as  breath,  hair  or  nails,  unless  they  have  been  removed  or 
have  become  dissociated  from  the  person's  body; 

'peace  officer"  includes 

(a)  a  sheriff,  deputy  sheriff  and  sheriff's  officer, 

(b)  a  warden,  deputy  warden,  instructor,  keeper,  gaoler,  guard 
and  any  other  officer  or  permanent  employee  of  a  prison, 

(c)  a  police  officer,  police  constable,  bailiff,  constable  or  other 
person  employed  for  the  preservation  and  maintenance  of  the 
public  peace  or  for  the  service  or  execution  of  civil  process, 

(d)  an  officer  or  person  having  the  powers  of  a  customs  or 
excise  officer  when  performing  any  duty  in  the  administration 
of  the  Customs  Act  or  Excise  Act, 

(e)  a  person  appointed  or  designated  as  a  fishery  officer  under 
the  Fisheries  Act  when  performing  any  duties  or  functions  pur- 
suant to  that  Act, 

(/)  the  pilot  in  command  of  an  aircraft 

(i)  registered  in  Canada  under  regulations  made  under  the 
Aeronautics  Act,  or 

(ii)  leased  without  crew  and  operated  by  a  person  who  is 
qualified  under  regulations  made  under  the  Aeronautics  Act 
to  be  registered  as  the  owner  of  an  aircraft  registered  in 
Canada  under  those  regulations, 

while  the  aircraft  is  in  flight,  and 

(g)  officers  and  non-commissioned  members  of  the  Canadian 

Forces  who  are 

(i)  appointed  for  the  purposes  of  section  156  of  the  Na- 
tional  Defence  Act,  or 

(ii)  employed  on  duties  that  the  Governor  in  Council,  by 
regulations  made  under  the  National  Defence  Act,  has  pre- 
scribed to  be  of  such  a  kind  as  to  necessitate  that  the  offi- 
cers and  non-commissioned  members  performing  them  have 
the  powers  of  peace  officers; 
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"photograph" 

(photographie) 


"prescribed" 

(prescrit) 

"prosecutor" 

(poursuivant) 


"unilaterally" 
(unilatéralement 
et  unilatérale) 


'photograph"  means  a  picture,  whether  still  or  moving,  that  repre- 
sents the  appearance  of  a  thing  and  that  is  produced  with  the  aid 
of  a  camera; 

'prescribed"  means  prescribed  by  regulation; 

■prosecutor"  means  the  Attorney  General  or,  where  the  Attorney 
General  does  not  intervene,  the  person  who  institutes  proceed- 
ings to  which  this  Act  applies,  and  includes  counsel  acting  on 
behalf  of  either  of  them; 

'unilaterally",  in  relation  to  the  making  of  an  application  by  a 
party,  means  without  notice  to  any  other  party  being  required. 


CHAPTER  III 
GENERAL  PROVISIONS 


Common  law  3.       The  provisions  of  Parts  Two  to  Seven  replace  any  corn- 

powers  replaced  mon  law  powers  of  a  peace  officer,  in  relation  to  the  investigation 

of  a  crime,  to 

(a)  search  a  person,  place  or  vehicle,  seize  a  thing  or  retrieve 
a  confined  person,  and  maintain  custody  of  and  dispose  of 
seized  things; 

(b)  carry  out  or  have  carried  out  an  investigative  procedure  to 
which  Part  Three  (Obtaining  Forensic  Evidence)  applies; 

(c)  take  or  have  taken  samples  of  a  person's  breath  or  blood 
for  the  purpose  of  determining  the  presence  or  concentration 
of  alcohol  in  the  person's  blood;  and 

(d)  intercept  or  have  intercepted,  by  means  of  a  surveillance 
device,  a  private  communication. 


Warning  or 
informing  person 


4.  A  peace  officer  who  is  under  a  duty  to  warn  a  person  or 
to  tell  a  person  anything  shall  do  so  in  a  language  and  in  a  manner 
understood  by  the  person. 


Shortening 
notice  period  for 
application 

Order  shortening 
notice  period 


5.  (1)  The  period  of  notice  required  for  any  application 
may  be  shortened  if  the  persons  to  whom  the  notice  must  be  given 
consent,  or  if  a  justice  so  orders. 

(2)  A  justice  may,  on  an  application  made  unilaterally,  make 
an  order  shortening  a  period  of  notice  if  satisfied  that  doing  so 
would  be  reasonable  in  the  circumstances  and  would  not  prejudice 
any  person  to  whom  the  notice  must  be  given. 
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Expediting 
hearing 


6.        A  justice  may  give  any  directions  considered  necessary 
for  expediting  a  hearing. 


Execution  in 
province 


7.  A  warrant  or  order  issued  by  a  justice  may  be  executed 
or  carried  out  anywhere  in  the  province  in  which  it  is  issued, 
unless  a  particular  location  is  specified  in  the  warrant  or  order. 


Presumption  of 
authenticity  of 
warrant  or  order 


8.  An  original  warrant  or  order  purporting  to  be  signed  by 
a  justice  is,  in  the  absence  of  evidence  to  the  contrary,  proof  of  the 
authenticity  of  the  warrant  or  order,  without  proof  of  the  signature 
of  the  justice  appearing  to  have  signed  it. 


CHAPTER  IV 

GENERAL  APPLICATION  PROCEDURES 

FOR  WARRANTS 


DIVISION  I 
INTERPRETATION 


Application  of 
Chapter 


9.  This  Chapter  applies  to  applications  for  warrants  under 
Part  Two  (Search  and  Seizure),  Part  Three  (Obtaining  Forensic- 
Evidence)  and  Part  Four  (Testing  Persons  for  Impairment  in  the 
Operation  of  Vehicles). 


DIVISION  II 
PROCEDURE  ON  HEARING  APPLICATION 


Hearing  evidence 


Questioning 
deponent 

Evidence  on  oath 


10.  (1)  A  justice  to  whom  an  application  for  a  warrant  is 
made  may  question  the  applicant  and  hear  or  receive  other  evi- 
dence, including  evidence  by  affidavit  based  on  information  and 
belief. 

(2)  Where  affidavit  evidence  is  received,  the  justice  may  ques- 
tion the  deponent  on  the  affidavit. 

(3)  The  evidence  of  any  person  shall  be  on  oath. 


Recording  oral 

application, 

evidence 


11.  (1)  An  application  made  orally  and  any  oral  evidence 
heard  by  the  justice  shall  be  recorded  verbatim,  either  in  writing  or 
by  electronic  means. 
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Identification  of  (2)  The  record  of  an  oral  application  or  of  oral  evidence  shall 

record  be  identified  as  to  time,  date  and  contents. 

Certification  of  (3)  Any  transcription  of  the  record  of  an  oral  application  or  of 

transcript  oral  evidence  shall  be  certified  as  to  time,  date  and  accuracy. 


Procedure  for 
issuing  warrant 
on  application 
by  telephone 


12.      Where  a  warrant  is  issued  on  application  made  by  tele- 
phone or  other  means  of  telecommunication,  the  justice  shall 

(a)  complete  the  warrant;  and 

(b)  transmit  two  copies  of  the  warrant  to  the  applicant,  or 
direct  the  applicant  to  complete  two  copies  of  it. 


DIVISION  III 
FILING 


Filing 
application, 
evidence,  warrant 


13.  A  justice  to  whom  an  application  for  a  warrant  is  made 
shall,  as  soon  as  practicable,  have  the  following  filed  with  the  clerk 
of  the  court  for  the  judicial  district  in  which  the  application  was 
received: 

(a)  the  application  received  by  the  justice,  or  the  record  of  the 
application  or  its  transcription; 

(b)  the  record  of  any  oral  evidence  heard  by  the  justice  or  its 
transcription; 

(c)  any  other  evidence  received  by  the  justice;  and 

(d)  if  a  warrant  is  issued,  the  original  warrant. 


Notice  of 

out-of-district 

execution 


Filing  material 
in  district  where 
warrant  executed 


14.  (1)  A  peace  officer  who  executes  a  warrant  in  a  judicial 
district  other  than  the  one  in  which  it  was  issued  shall,  as  soon  as 
practicable,  advise  the  clerk  of  the  court  for  the  judicial  district  in 
which  the  warrant  was  issued  of  the  place  of  execution. 

(2)  After  being  so  advised,  the  clerk  of  the  court  for  the  judi- 
cial district  in  which  the  warrant  was  issued  shall  have  the  material 
or  a  copy  of  the  material  listed  in  section  13  filed,  as  soon  as  prac- 
ticable, with  the  clerk  of  the  court  for  the  judicial  district  in  which 
the  warrant  was  executed. 
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PART  TWO 


SEARCH  AND  SEIZURE 


CHAPTER  I 
INTERPRETATION 


Definitions 

"confined" 
(séquestrée) 


"night"  (nuit) 


"vehicle" 

(véhicule) 


15.      In  this  Part, 

"confined"  means  confined  or  taken  into  custody  unlawfully  as 
defined  in  section  49  (confinement),  50  (kidnapping)  or  51 
(child  abduction)  of  the  proposed  Criminal  Code  (LRC); 

"night"  means  the  period  between  2100  hours  and  0600  hours  on 
the  following  day; 

"vehicle"  means  a  thing  used  or  designed  to  be  used  as  a  means 
of  transportation. 


Meaning  of 
power  to  search 
person 


16.  The  power  to  search  a  person,  otherwise  than  with  con- 
sent, for  an  object  of  seizure  or  a  confined  person  means  the  power 
to 

(a)  stop  and  detain  the  person; 

(b)  carry  out  a  protective  search  of  the  person; 

(c)  search  anything  carried  by  the  person  in  which  it  is  reason- 
able to  believe  that  the  object  of  seizure  or  confined  person 
might  be  found; 

(d)  search  those  areas  of  the  surface  of  the  person's  body 
where  it  is  reasonable  to  believe  that  the  object  of  seizure 
might  be  found; 

(e)  search  those  areas  of  the  person's  clothing  where  it  is  rea- 
sonable to  believe  that  the  object  of  seizure  or  confined  person 
might  be  found;  and 

(/)  remove  any  article  of  the  person's  clothing  that  it  is  rea- 
sonable and  necessary  to  remove  to  see  whether  the  person  is 
carrying  or  concealing  the  object  of  seizure  or  confined 
person,  or  to  effect  seizure  or  retrieve  the  confined  person. 


Meaning  of 
protective  search 


17.     The  power  to  carry  out  a  protective  search  of  a  person 
means  the  power  to 

(a)  frisk  the  person  and  search  the  person's  clothing  and  any- 
thing carried  by  the  person  or  within  the  person's  reach  for 
weapons  and  instruments  of  escape; 
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(/?)  if  the  frisk  or  search  discloses  that  anything  believed  on 
reasonable  grounds  to  be  a  weapon  or  instrument  of  escape  is 
located  under  or  in  the  person's  clothing,  remove  any  article  of 
the  person's  clothing  that  it  is  reasonable  and  necessary  to 
remove  to  effect  a  seizure;  and 

(c)  seize  anything  believed  on  reasonable  grounds  to  be  a 
weapon  or  instrument  of  escape. 


Meaning  of 
power  to  search 
vehicle 


18.  The  power  to  search  a  vehicle,  otherwise  than  with  con- 
sent, for  an  object  of  seizure  or  a  confined  person  means  the  power 
to  stop  and  detain  the  vehicle,  enter  the  vehicle  and  search  those 
areas  of  the  vehicle,  or  of  anything  within  the  vehicle,  where  it  is 
reasonable  to  believe  that  the  object  of  seizure  or  the  confined  per- 
son might  be  found. 


Meaning  of 
power  to  search 
place 


19.  The  power  to  search  a  place,  otherwise  than  with  con- 
sent, for  an  object  of  seizure  or  a  confined  person  means  the  power 
to  enter  the  place  and  search  those  areas  of  the  place,  or  of  any- 
thing within  the  place,  where  it  is  reasonable  to  believe  that  the 
object  of  seizure  or  the  confined  person  might  be  found. 


Meaning  of 
power  to  seize 


20.     The  power  to  seize  means 

{a)  in  the  case  of  a  thing,  the  power  to  take  possession  or  con- 
trol of  the  thing;  and 

(b)  in  the  case  of  funds  in  a  financial  account,  the  power  to 
take  control  over  the  funds. 


CHAPTER  II 
SEARCH  AND  SEIZURE  WITH  A  WARRANT 


DIVISION  I 
APPLICATION  FOR  SEARCH  WARRANT 


Applicant 


21.     Any  person  may  apply  for  a  search  warrant. 


Application  in 
person  or  by 
telephone 


22.  (  1  )  An  application  for  a  search  warrant  shall  be  made  in 
person  or,  if  the  applicant  is  a  peace  officer  and  it  is  impracticable 
for  the  applicant  to  appear  in  person,  by  telephone  or  other  means 
of  telecommunication. 
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Manner  of 

making 

application 

Form  of  written 
application 


(2)  The  application  shall  be  made  unilaterally,  in  private  and 
on  oath,  orally  or  in  writing. 

(3)  An  application  in  writing  shall  be  in  the  prescribed  form. 


Justice  on 
application  in 
person 


Justice  on 
application  by 
telephone 


23.  (1)  An  application  in  person  shall  be  made  to  a  justice 
in  the  judicial  district  in  which  the  crime  under  investigation  is  al- 
leged to  have  been  committed  or  in  which  the  warrant  is  intended 
for  execution. 

(2)  An  application  by  telephone  or  other  means  of  telecommu- 
nication shall  be  made  to  a  justice  designated  for  that  purpose  by 
the  Chief  Justice  of  the  Criminal  Court. 


Contents  of 
application 


24.     An  application  for  a  search  warrant  shall  disclose 

(a)  the  applicant's  name; 

(/?)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(J)  the  person,  place  or  vehicle  to  be  searched; 

(e)  if  the  application  is  for  a  warrant  to  search  for  and  seize 

objects  of  seizure, 

(i)  the  objects  of  seizure  sought, 

(ii)  the  applicant's  grounds  for  believing  that  the  objects  of 
seizure  will  be  found  on  the  person  or  in  the  place  or  vehi- 
cle, and 

(iii)  a  list  of  any  previous  applications,  of  which  the  appli- 
cant is  aware,  for  a  warrant  in  respect  of  the  same  person, 
place,  vehicle  or  objects  of  seizure  and  the  same  or  a  re- 
lated investigation,  indicating  the  date  each  application  was 
made,  the  name  of  the  justice  who  heard  each  application 
and  whether  each  application  was  withdrawn,  refused  or 
granted; 

(J)  if  the  application  is  for  a  warrant  to  search  for  and  retrieve 

a  confined  person, 

(i)  the  person  sought, 

(ii)  the  applicant's  grounds  for  believing  that  the  person 
will  be  found  in  the  place  or  vehicle  or  concealed  on  the 
person  to  be  searched,  and 

(iii)  a  list  of  any  previous  applications,  of  which  the  appli- 
cant is  aware,  for  a  warrant  in  respect  of  the  same  person, 
place,  vehicle  or  confined  person  and  the  same  or  a  related 
investigation,  indicating  the  date  each  application  was 
made,  the  name  of  the  justice  who  heard  each  application 
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and  whether  each  application  was  withdrawn,  refused  or 
granted; 

(g)  if  the  applicant  requests  authority  for  the  warrant  to  be  ex- 
ecuted during  the  night,  the  applicant's  grounds  for  believing 
that  it  is  necessary  for  the  warrant  to  be  executed  during  the 
night; 

(h)  if  the  applicant,  on  application  made  in  person,  requests 
authority  for  the  warrant  to  be  executed  more  than  ten  days 
after  it  is  issued,  the  applicant's  grounds  for  believing  that  the 
longer  period  is  necessary;  and 

(/')  in  the  case  of  an  application  made  by  telephone  or  other 
means  of  telecommunication,  the  circumstances  that  make  it 
impracticable  for  the  applicant  to  appear  in  person  before  a 
justice. 


DIVISION  II 
ISSUANCE  OF  SEARCH  WARRANT 


Grounds  for 

issuing  warrant 
for  object  of 


Grounds  for 
issuing  warrant 
for  confined 
person 


25.  (1)  A  justice  who,  on  application,  is  satisfied  there  are 
reasonable  grounds  to  believe  that  an  object  of  seizure  will  be 
found  on  a  person  or  in  a  place  or  vehicle  may  issue  a  warrant 
authorizing  a  peace  officer  to  search  the  person,  place  or  vehicle 
for  the  object  of  seizure  and  to  seize  the  object  of  seizure. 

(2)  A  justice  who,  on  application,  is  satisfied  there  are  reason- 
able grounds  to  believe  that  a  confined  person  will  be  found  in  a 
place  or  vehicle  or  concealed  on  the  person  to  be  searched  may 
issue  a  warrant  authorizing  a  peace  officer  to  search  the  person, 
place  or  vehicle  for  the  confined  person  and  to  retrieve  the 
confined  person. 


Additional 
ground  if 
application  by 
telephone 


26.  If  the  application  is  made  by  telephone  or  other  means 
of  telecommunication,  a  warrant  shall  not  be  issued  unless  the  jus- 
tice is  satisfied,  in  addition,  that  there  are  reasonable  grounds  to 
believe  that  it  is  impracticable  for  the  applicant  to  appear  in  person 
before  a  justice. 


Conditions 
relating  to 
execution 


27.  A  justice  who  issues  a  search  warrant  may,  by  the  war- 
rant, impose  any  conditions  relating  to  its  execution  that  the  justice 
considers  appropriate. 
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Authorizing 

execution  by 
night 


28.  If  the  applicant  has  specified  grounds  for  believing  that 
it  is  necessary  for  the  search  warrant  to  be  executed  during  the 
night  and  the  justice  is  satisfied  there  are  reasonable  grounds  for 
that  belief,  the  justice  may,  by  the  warrant,  authorize  its  execution 
during  the  night. 


Form  of  warrant  29.      A  search  warrant  shall  be  in  writing,  in  the  prescribed 

form  and  signed  by  the  justice  who  issues  it. 


Contents  of 
warrant 


30.     A  search  warrant  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation; 

(c)  the  objects  of  seizure  or  confined  person  sought; 

(d)  the  person,  place  or  vehicle  to  be  searched; 

{e)  any  conditions  imposed  relating  to  its  execution; 
(/)  the  date  it  expires  if  not  executed; 
(g)  the  date  and  place  of  issuance;  and 
(h)  the  name  and  jurisdiction  of  the  justice. 


DIVISION  III 
EXPIRATION  OF  SEARCH  WARRANT 


Warrant  issued 
on  application  in 
person 

Shortening 
expiration  period 


Extending 
expiration  period 


31.  (1)  A  search  warrant  issued  on  application  made  in 
person  expires  ten  days  after  it  is  issued. 

(2)  A  justice  who  is  satisfied  that  a  shorter  expiration  period 
is  sufficient  may  issue  a  warrant  with  an  expiry  date  that  is  less 
than  ten  days  after  the  date  of  issue. 

(3)  A  justice  who  is  satisfied  there  are  reasonable  grounds  to 
believe  that  a  longer  expiration  period  is  required  may  issue  a  war- 
rant with  an  expiry  date  that  is  more  than  ten  days  but  not  more 
than  twenty  days  after  the  date  of  issue. 


Warrant  issued  32.      A  search  warrant  issued  on  application  made  by  tele- 

on  application  phone  or  other  means  of  telecommunication  expires  three  days 

by  telephone  aftef  ^  ^  ^ue± 


Expiry  on 
execution 


33.     A  search  warrant  that  is  executed  before  the  expiry  date 
disclosed  in  it  expires  on  execution. 
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Return  of  34.     If  a  search  warrant  expires  without  having  been  exe- 

expired  warrant  cuted,  a  copy  of  the  warrant  shall  have  noted  on  it  the  reasons  why 

the  warrant  was  not  executed,  and  shall  be  filed  as  soon  as  practi- 
cable with  the  clerk  of  the  court  for  the  judicial  district  in  which  it 
was  issued. 


DIVISION  IV 
EXECUTION  OF  SEARCH  WARRANT 


Who  may 
execute  warrant 


35.     A  search  warrant  may  be  executed  in  the  province  in 
which  it  is  issued  by  a  peace  officer  of  the  province. 


Execution  in 
different  province 

Endorsement  by 

justice 


Form  of 
endorsement 

Effect  of 
endorsement 


36.  (1)  A  search  warrant  may  be  executed  in  another 
province  if  it  is  endorsed  by  a  justice  of  that  province. 

(2)  The  justice  may  endorse  the  warrant  if  it  was  issued  on 
application  made  in  person  and  the  justice  is  satisfied  that  the 
person,  place  or  vehicle  to  be  searched  is  in  the  province. 

(3)  The  endorsement  shall  be  in  the  prescribed  form. 

(4)  The  endorsement  authorizes  peace  officers  of  the  province 
in  which  the  warrant  was  issued  or  endorsed  to  execute  the  warrant 
in  the  province  in  which  it  was  endorsed. 


Power  under 
warrant 


37.     A  peace  officer  may,  under  the  authority  of  a  search 
warrant, 

(a)  search  a  person,  place  or  vehicle  specified  in  the  warrant; 

(b)  search  a  person  who  is  found  in  a  place  or  vehicle  speci- 
fied in  the  warrant  if  the  officer  believes  on  reasonable 
grounds  that  the  person  is  carrying  or  concealing  the  object  of 
seizure  or  the  confined  person  identified  in  the  warrant; 

(c)  seize  anything  believed  on  reasonable  grounds  to  be  the 
object  of  seizure  identified  in  the  warrant;  and 

(d)  retrieve  any  person  believed  on  reasonable  grounds  to  be 
the  person  identified  in  the  warrant  as  a  confined  person. 


Execution  by  day  38.     A  peace  officer  shall  execute  a  search  warrant  during  the 

period  beginning  at  0600  hours  and  ending  at  2100  hours,  unless 
the  issuing  justice  has,  by  the  warrant,  authorized  its  execution 
during  the  night. 
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Execution  in 
presence  of 
occupier 


39.  A  peace  officer  shall  execute  a  search  warrant  in  the 
presence  of  a  person  who  occupies  or  is  in  apparent  control  of  the 
place  or  vehicle  being  searched,  unless  it  is  impracticable  to  do  so. 


Providing  copy 
of  warrant 


Copy  in 

unoccupied  place 
or  vehicle 


40.  (DA  peace  officer  shall,  before  starting  a  search  or  as 
soon  as  practicable,  give  a  copy  of  the  warrant 

(<:/)  in  the  case  of  a  warrant  to  search  a  person,  to  the  person; 
or 

(b)  in  the  case  of  a  warrant  to  search  a  place  or  vehicle,  to  a 
person  present  and  in  apparent  control  of  the  place  or  vehicle. 

(2)  A  peace  officer  who  executes  a  warrant  to  search  a  place 
or  vehicle  where  there  is  no  person  present  and  in  apparent  control 
shall,  when  the  search  is  done,  indicate  on  a  copy  of  the  warrant 
the  date  and  time  of  the  search  and  whether  anything  was  seized, 
and  shall  affix  the  copy  of  the  warrant  in  a  prominent  location  in 
the  place  or  vehicle. 


DIVISION  V 

EVIDENTIARY  RULE  WHERE 

ORIGINAL  OF  WARRANT  ABSENT 


Absence  of  41.      In  any  proceeding  in  which  it  is  material  for  a  court  to 

original  warrant  ^e  satisfied  that  a  search  or  seizure  was  authorized  by  a  warrant 

issued  on  application  made  by  telephone  or  other  means  of  tele- 
communication, the  absence  of  the  original  warrant  is,  in  the  ab- 
sence of  evidence  to  the  contrary,  proof  that  the  search  or  seizure 
was  not  authorized  by  a  warrant. 


CHAPTER  III 
SEARCH  AND  SEIZURE 
WITHOUT  A  WARRANT 


DIVISION  I 

SEARCH  AND  SEIZURE  IN  EXIGENT 

CIRCUMSTANCES 


Power  to  search  42.      (1)   A  peace  officer  may,  without  a  search  warrant, 

search  a  person,  place  or  vehicle  for  an  object  of  seizure  or  a  con- 
fined person  if  the  officer  believes  on  reasonable  grounds  that 
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Power  to  seize 


(a)  the  object  of  seizure  or  confined  person  will  be  found  on 
the  person  or  in  the  place  or  vehicle;  and 

(b)  the  delay  involved  in  obtaining  a  warrant  would  endanger 
anyone's  life  or  safety. 

(2)  The  peace  officer  may  seize  anything  believed  on  reason- 
able grounds  to  be  the  object  of  seizure,  or  retrieve  any  person  be- 
lieved on  reasonable  grounds  to  be  the  confined  person,  found  in 
the  course  of  the  search. 


DIVISION  II 
SEARCH  AND  SEIZURE  INCIDENT  TO  ARREST 


Protective  search  43.     Anyone  who  has  arrested  another  person  may,  incident 

to  the  arrest  and  without  a  search  warrant,  carry  out  a  protective 
search  of  the  person. 


Additional  power  44.     A  peace  officer  who  has  arrested  a  person  may,  incident 

of  peace  officer  to  the  arrest  and  without  a  search  warrant, 

(a)  if  the  officer  believes  on  reasonable  grounds  that  an  object 
of  seizure  will  be  found  on  the  person  and  that  the  delay  in- 
volved in  obtaining  a  warrant  would  result  in  the  loss  or  de- 
struction of  the  object  of  seizure,  search  the  person  for  the 
object  of  seizure  and  seize  anything  believed  on  reasonable 
grounds  to  be  the  object  of  seizure;  or 

(b)  if  the  person  is  in  present  control  of,  or  is  an  occupant  of, 
a  vehicle,  and  the  officer  believes  on  reasonable  grounds  that 
an  object  of  seizure  will  be  found  in  the  vehicle  and  that  the 
delay  involved  in  obtaining  a  warrant  would  result  in  the  loss 
or  destruction  of  the  object  of  seizure,  search  the  vehicle  for 
the  object  of  seizure  and  seize  anything  believed  on  reasonable 
grounds  to  be  the  object  of  seizure. 


DIVISION  III 
SEARCH  WITH  CONSENT  AND  SEIZURE 


Power  to  search  45.     (1)  A  peace  officer  may  search  without  a  warrant 

(a)  a  person  or  anything  carried  by  the  person  if  the  person 
consents  to  the  search;  and 

(h)  a  place  or  vehicle  with  the  consent  of  a  person  who  is 
present  and  in  apparent  control  and  who  is  apparently  compe- 
tent to  consent  to  the  search. 
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Restriction  on 
consent  under 
this  Part 


(2)  A  person  may  not  consent,  under  this  Part,  to  a  search  for 
an  object  of  seizure  inside  the  person's  body. 


Information 
required  to  be 
disclosed 


Form  of  consent 


46.      (1)  When  asking  a  person  for  consent,  a  peace  officer 
shall  tell  the  person 

(a)  what  crime  is  being  investigated; 

(b)  what  the  officer  is  looking  for; 

(c)  what  the  proposed  search  will  involve;  and 

(d)  that  consent  may  be  refused  or,  if  given,  may  be  with- 
drawn at  any  time. 

(2)  Consent  may  be  given  orally  or  in  writing. 


Power  to  seize  47.     The  peace  officer  may  seize  anything  believed  on  rea- 

sonable grounds  to  be  an  object  of  seizure,  or  retrieve  any  person 
believed  on  reasonable  grounds  to  be  a  confined  person,  found  in 
the  course  of  the  search. 


CHAPTER  IV 
SEIZURE  OF  OBJECTS  IN  PLAIN  VIEW 


Power  to  seize 


Private  premises 


48.  (  1  )  Where  a  peace  officer  engaged  in  the  lawful  execu- 
tion of  duty  discovers  in  plain  view  anything  believed  on  reason- 
able grounds  to  be  an  object  of  seizure,  the  officer  may  seize  it. 

(2)  Subsection  (1)  does  not  confer  authority  to  enter  private 
premises. 


Object  of  seizure 
not  in  plain  view 


49.  An  object  of  seizure  is  not  in  plain  view  if  movement  or 
manipulation  of  it  is  required  in  order  for  the  peace  officer  to 
acquire  reasonable  grounds  for  believing  it  to  be  an  object  of 
seizure. 


CHAPTER  V 
EXERCISING  SEARCH  AND  SEIZURE  POWERS 


Manner  of 
carrying  out 
search 


50.  (1)  A  search  of  the  person  shall  be  carried  out  in  a  man- 
ner that  respects  the  dignity  of  the  person  and  that,  having  regard 
to  the  nature  of  the  search  and  the  circumstances. 
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Waiver  of 
requirements 


(a)  involves  as  little  intrusion  as  is  reasonably  practicable;  and 

(b)  provides  as  much  privacy  as  is  reasonably  practicable. 

(2)  A  person  who  is  to  be  searched  may  waive  the  require- 
ment set  out  in  paragraph  (l)(a)  or  (/?),  orally  or  in  writing. 


Obtaining 
assistance  to 
search 


51.  A  peace  officer  who  carries  out  a  search  may  obtain  the 
assistance  of  any  person  whose  assistance  the  officer  reasonably 
believes  is  necessary  to  carry  out  the  search  effectively. 


Demand  to  enter  52.     A  peace  officer  who  is  authorized  to  enter  private  prem- 

pnvate  premises  jses  to  carry  out  a  search  shall,  before  entering  the  premises,  iden- 

tify himself  or  herself  as  a  peace  officer,  make  a  demand  to  enter, 
state  the  purpose  of  the  entry  and  allow  the  occupant  a  reasonable 
time  to  let  the  officer  in,  unless  the  officer  believes  on  reasonable 
grounds  that  doing  so  would  result  in  the  loss  or  destruction  of  an 
object  of  seizure  in  relation  to  which  the  search  is  authorized,  or 
would  endanger  anyone's  life  or  safety. 


Opportunity  to 
make  claim  of 
privilege 


Procedure  if 
claim  made 


Custodian  of 
seized  thing 


53.  (  1  )  No  peace  officer,  or  person  assisting  a  peace  officer, 
who  knows  of  the  possible  existence  of  a  privilege  in  respect  of  a 
thing  or  in  respect  of  information  contained  in  a  thing  shall  exam- 
ine or  seize  the  thing  or  examine  the  information  without  affording 
a  reasonable  opportunity  for  a  claim  of  privilege  to  be  made. 

(2)  If  a  privilege  is  claimed,  the  officer  shall,  without  examin- 
ing the  thing  or  the  information  or  having  it  photographed  or 
copied, 

(a)  seize  the  thing  by  taking  control  of  it,  and  take  steps  to 
ensure  that  the  thing  or  the  information  contained  in  it  is  not 
examined  or  interfered  with;  or 

(b)  seize  the  thing  by  taking  possession  of  it,  place  it  in  a 
package,  suitably  seal  and  identify  the  package  and  place  the 
package  in  the  custody  of  the  sheriff  of  the  district  or  county 
in  which  the  seizure  was  made  or,  if  there  is  an  agreement  in 
writing  between  the  officer  and  the  person  claiming  the  privi- 
lege that  a  specified  person  will  act  as  custodian,  in  the 
custody  of  that  person. 

(3)  The  peace  officer  who  seizes  the  thing  by  taking  control 
of  it,  or  the  sheriff  or  person  in  whose  custody  the  sealed  package 
is  placed,  is  the  custodian  of  the  seized  thing  for  the  purposes  of 
Part  Seven  (Privilege  in  Relation  to  Seized  Things). 


254 


Return  of  seized  54.      (  I  )  A  peace  officer  who,  during  a  protective  search, 

weapons  seizes  anything  believed  to  be  a  weapon  or  instrument  of  escape 

shall  have  the  thing  returned  to  the  person  from  whom  it  was 

seized  as  soon  after  the  seizure  as  it  is  safe  and  practicable  to  do 

so,  unless  seizure  or  retention  of  the  thing  is  otherwise  authorized. 

Delivery  of  (2)  If  a  person  other  than  a  peace  officer  seizes,  during  a  pro- 

seized  weapons  tective  search,  anything  believed  to  be  a  weapon  or  instrument  of 

to  peace  o  icer  escape,  the  seized  thing  shall  be  delivered,  as  soon  as  practicable, 

to  a  peace  officer  to  be  dealt  with   in  accordance   with 

subsection  (  1  ). 
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PART  THREE 
OBTAINING  FORENSIC  EVIDENCE 


CHAPTER  I 
INTERPRETATION 


Application  of  55.     (1)  This  Part  applies  to  any  investigative  procedure  that 

Part  is  carried  out  by  or  at  the  request  of  a  peace  officer  for  the  purpose 

of  obtaining  evidence  or  information  relating  to  a  person's  respon- 
sibility for  the  commission  of  a  crime,  in  a  manner  that  requires 
physical  contact  with  the  person  or  the  person's  participation  in  the 
procedure  and  awareness  of  that  participation. 

Exception  (2)  This  Part  does  not  apply  to  an  investigative  procedure  that 

merely  involves  questioning  the  person,  searching  the  person  pur- 
suant to  Part  Two  (Search  and  Seizure)  or  taking  samples  of  the 
person's  breath  or  blood  pursuant  to  Part  Four  (Testing  Persons  for 
Impairment  in  the  Operation  of  Vehicles). 


CHAPTER  II 

INVESTIGATIVE  PROCEDURES 

WITH  A  WARRANT 


DIVISION  I 
APPLICATION  FOR  WARRANT 


Applicant  and  56.     A  peace  officer  may  apply  for  a  warrant  authorizing  the 

nature  of  warrant  carrying  out  of  one  or  more  of  the  following  investigative 

procedures: 

(a)  the  visual  inspection  of  the  surface  of  a  person's  body; 

(b)  the  visual  inspection  of  a  person's  body  cavities  and  the 
probing  for,  removal  of  and  seizure  of  any  object  of  seizure 
concealed  in  a  body  cavity; 

(c)  the  taking  of  prints  or  impressions  from  any  exterior  part 
of  a  person's  body; 

(d)  the  taking  of  dental  or  bite  impressions  from  a  person; 

(e)  the  taking  of  hair  samples  from  a  person; 
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(/)  the  taking  of  scrapings  or  clippings  from  a  person's  finger- 
nails or  toe-nails; 

(g)  the  removal  of  residues  or  substances  from  the  surface  of 
a  person's  body  by  means  of  washings,  swabs  or  adhesive 
materials; 

(h)  the  taking  of  saliva  samples  or  swabs  from  a  person's 
mouth  for  purposes  other  than  the  detection  of  intoxicating 
substances; 

(/)  the  physical  examination  of  a  person  by  a  medical  practi- 
tioner; or 

(J)  the  examination  of  a  person  by  means  of  X-rays  or  ultra- 
sound. 


Application  in 
person  or  by 
telephone 

Manner  of 

making 

application 

Form  of  written 
application 


57.  (1)  An  application  for  a  warrant  shall  be  made  in  person 
or,  if  it  is  impracticable  for  the  applicant  to  appear  in  person,  by 
telephone  or  other  means  of  telecommunication. 

(2)  The  application  shall  be  made  unilaterally,  in  private  and 
on  oath,  orally  or  in  writing. 

(3)  An  application  in  writing  shall  be  in  the  prescribed  form. 


Justice  on 
application  in 
person 


Justice  on 
application  by 
telephone 


58.  (  1  )  An  application  in  person  shall  be  made  to  a  justice 
in  the  judicial  district  in  which  the  crime  under  investigation  is  al- 
leged to  have  been  committed  or  in  which  the  warrant  is  intended 
for  execution. 

(2)  An  application  by  telephone  or  other  means  of  telecommu- 
nication shall  be  made  to  a  justice  designated  for  that  purpose  by 
the  Chief  Justice  of  the  Criminal  Court. 


Contents  of 
application 


59.      An  application  for  a  warrant  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(d)  the  person  who  is  to  be  subjected  to  the  investigative 
procedure; 

{e)  whether  the  person  has  been  arrested  for,  charged  with  or 
issued  an  appearance  notice  in  relation  to  the  crime  under 
investigation; 

if)  the  procedure  to  be  carried  out; 


258 


(g)  the  applicant's  grounds  for  believing  that  carrying  out  the 
procedure  will  provide  probative  evidence  of  the  person's  in- 
volvement in  the  crime  and  that  there  is  no  practicable  and 
less  intrusive  means  for  obtaining  the  evidence; 

(/?)  if  the  application  is  for  a  warrant  for  an  examination  of  the 
person  by  means  of  X-rays  or  ultrasound,  the  applicant's 
grounds  for  believing  that  carrying  out  the  examination  would 
not  endanger  life  or  health; 

(/)  a  list  of  any  previous  applications,  of  which  the  applicant 
is  aware,  for  a  warrant  in  respect  of  the  same  person  and  the 
same  or  a  related  investigation,  indicating  the  date  each  appli- 
cation was  made,  the  name  of  the  justice  who  heard  each 
application  and  whether  each  application  was  withdrawn, 
refused  or  granted; 

(J)  the  name  of  a  person  or  a  class  of  persons  believed  by  the 
applicant  to  be  competent,  by  virtue  of  training  or  experience, 
to  carry  out  the  procedure; 

(k)  if  the  applicant,  on  application  made  in  person,  requests 
authority  for  the  warrant  to  be  executed  more  than  ten  days 
after  it  is  issued,  the  applicant's  grounds  for  believing  that  the 
longer  period  is  necessary;  and 

(/)  in  the  case  of  an  application  made  by  telephone  or  other 
means  of  telecommunication,  the  circumstances  that  make  it 
impracticable  for  the  applicant  to  appear  in  person  before  a 
justice. 


DIVISION  II 
ISSUANCE  OF  WARRANT 


Grounds  for  60.     (1)  A  justice  may,  on  application,  issue  a  warrant  au- 

issuing  warrant  thorizing  the  carrying  out  of  an  investigative  procedure  listed  in 

section  56  if 

(a)  the  person  who  is  to  be  subjected  to  the  procedure  has 
been  arrested  for,  charged  with  or  issued  an  appearance  notice 
in  relation  to  a  crime  punishable  by  more  than  two  years' 
imprisonment;  and 

(b)  the  justice  is  satisfied  there  are  reasonable  grounds  to 
believe  that 

(i)  carrying  out  the  procedure  will  provide  probative  evi- 
dence of  the  person's  involvement  in  the  crime, 
(ii)  there  is  no  practicable  and  less  intrusive  means  for  ob- 
taining the  evidence,  and 
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Additional 
ground  if 
application  by 
telephone 


(iii)  if  the  application  is  for  a  warrant  for  an  examination  of 
the  person  by  means  of  X-rays  or  ultrasound,  the  carrying 
out  of  the  examination  would  not  endanger  life  or  health. 

(2)  If  the  application  is  made  by  telephone  or  other  means  of 
telecommunication,  the  warrant  shall  not  be  issued  unless  the  jus- 
tice is  satisfied,  in  addition,  that  there  are  reasonable  grounds  to 
believe  that  it  is  impracticable  for  the  applicant  to  appear  in  person 
before  a  justice. 


Conditions 
relating  to 
execution 


61.  A  justice  who  issues  a  warrant  may,  by  the  warrant,  im- 
pose any  conditions  relating  to  its  execution  that  the  justice 
considers  appropriate. 


Form  of  warrant  62.     A  warrant  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  justice  who  issues  it. 


Contents  of 
warrant 


63.     A  warrant  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation; 

(c)  the  person  who  is  to  be  subjected  to  the  investigative 
procedure; 

(d)  the  procedure  to  be  carried  out; 

(e)  any  conditions  imposed  relating  to  its  execution; 

(f)  the  date  it  expires  if  not  executed; 

(g)  the  date  and  place  of  issuance;  and 

(//)  the  name  and  jurisdiction  of  the  justice. 


DIVISION  III 
EXPIRATION  OF  WARRANT 


Warrant  issued 
on  application  in 
person 

Shortening 
expiration  period 


Extending 
expiration  period 


64.  (1)  A  warrant  issued  on  application  made  in  person 
expires  ten  days  after  it  is  issued. 

(2)  A  justice  who  is  satisfied  that  a  shorter  expiration  period 
is  sufficient  may  issue  a  warrant  with  an  expiry  date  that  is  less 
than  ten  days  after  the  date  of  issue. 

(3)  A  justice  who  is  satisfied  there  are  reasonable  grounds  to 
believe  that  a  longer  expiration  period  is  required  may  issue  a 
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warrant  with  an  expiry  date  that  is  more  than  ten  days  but  not 
more  than  twenty  days  after  the  date  of  issue. 


Warrant  issued  65.      A  warrant  issued  on  application  made  by  telephone  or 

on  application  other  means  of  telecommunication  expires  three  days  after  it  is 

by  telephone  issued_ 


Expiry  on 
execution 


66.  If  all  of  the  procedures  authorized  by  a  warrant  are  car- 
ried out  before  the  expiry  date  set  out  in  the  warrant,  the  warrant 
expires  on  the  date  that  the  last  procedure  is  carried  out. 


Expiration  of 

unexecuted 

warrant 


Filing  copy  of 
warrant 


67.  (1)  If  none  of  the  procedures  authorized  by  a  warrant  is 
carried  out  before  the  warrant  expires,  a  copy  of  the  warrant  shall 
have  noted  on  it  the  reasons  why  no  procedure  was  carried  out. 

(2)  The  copy  shall  be  filed  as  soon  as  practicable  with  the 
clerk  of  the  court  for  the  judicial  district  in  which  the  warrant  was 
issued. 


DIVISION  IV 
EXECUTION  OF  WARRANT 


Who  may 
execute  warrant 


68.     A  warrant  may  be  executed  by  a  peace  officer  of  the 
province  in  which  it  is  issued. 


Providing  copy 
of  warrant 


69.  A  peace  officer  shall,  before  executing  a  warrant  or  as 
soon  as  practicable,  give  a  copy  of  the  warrant  to  the  person  who 
is  subjected  to  the  procedure. 


DIVISION  V 

EVIDENTIARY  RULE  WHERE  ORIGINAL 

OF  WARRANT  ABSENT 


Absence  of  70.      In  any  proceeding  in  which  it  is  material  for  a  court  to 

original  warrant  be  satisfied  that  the  carrying  out  of  an  investigative  procedure  was 

authorized  by  a  warrant  issued  on  application  made  by  telephone 
or  other  means  of  telecommunication,  the  absence  of  the  original 
warrant  is,  in  the  absence  of  evidence  to  the  contrary,  proof  that 
the  carrying  out  of  the  procedure  was  not  authorized  by  a  warrant. 
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CHAPTER  III 

INVESTIGATIVE  PROCEDURES  WITHOUT 

A  WARRANT 


DIVISION  I 

INVESTIGATIVE  PROCEDURES  IN  EXIGENT 

CIRCUMSTANCES 


Grounds  for 
carrying  out 
procedure 


71.  Where  a  person  has  been  arrested  for,  charged  with  or 
issued  an  appearance  notice  in  relation  to  a  crime  punishable  by 
more  than  two  years'  imprisonment,  a  peace  officer  may,  without  a 
warrant,  carry  out  or  have  carried  out  with  respect  to  that  person 
any  investigative  procedure  listed  in  paragraphs  56(a)  to  (/)  if  the 
officer  believes  on  reasonable  grounds  that 

(a)  doing  so  will  provide  probative  evidence  of  the  person's 
involvement  in  the  crime; 

(b)  the  delay  involved  in  obtaining  a  warrant  would  result  in 
the  loss  or  destruction  of  the  evidence;  and 

(c)  there  is  no  practicable  and  less  intrusive  means  for  obtain- 
ing the  evidence. 


DIVISION  II 

INVESTIGATIVE  PROCEDURES  INCIDENT 

TO  ARREST 


Visual  inspection 


*72.  A  peace  officer  who  has  arrested  a  person  for  a  crime 
punishable  by  more  than  two  years'  imprisonment  may,  incident  to 
the  arrest  and  without  a  warrant,  carry  out  or  have  carried  out  the 
visual  inspection  of  the  surface  of  the  person's  body,  excluding  the 
person's  genitals,  buttocks  and,  where  the  person  is  female,  breasts, 
if  the  officer  believes  on  reasonable  grounds  that 

(a)  doing  so  will  provide  probative  evidence  of  the  person's 
involvement  in  the  crime;  and 

(b)  there  is  no  practicable  and  less  intrusive  means  for  obtain- 
ing the  evidence. 


A  minority  of  the  Commission  dissents  with  respect  to  the  inclusion  of  this  section  in  the  Code. 
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DIVISION  III 

INVESTIGATIVE  PROCEDURES 

WITH  CONSENT 


Procedures  that 
may  be 

conducted  with 
consent 


Information 
required  to  be 
disclosed 


Form  of  consent 


73.  (1)  A  peace  officer  may,  without  a  warrant,  carry  out  or 
have  carried  out  any  investigative  procedure,  other  than  an  investi- 
gative procedure  that  involves  the  administration  of  a  drug  known 
or  designed  to  affect  mood,  inhibitions,  judgment  or  thinking,  if  the 
person  who  is  to  be  subjected  to  the  procedure  consents. 

(2)  Where  a  person's  consent  is  sought, 

(a)  the  person  shall  be  given  a  description  of  the  investigative 
procedure,  an  explanation  of  its  nature  and  the  reasons  for  its 
being  carried  out; 

(b)  the  individual  who  is  to  carry  out  the  procedure  shall  tell 
the  person  whether  there  are  any  significant  risks  to  health  or 
safety  associated  with  the  procedure  and,  if  so,  what  those 
risks  are;  and 

(c)  a  peace  officer  shall  tell  the  person  that  the  person  has  the 
right  to  consult  with  counsel  before  deciding  whether  to  con- 
sent to  the  procedure,  and  that  consent  may  be  refused  or,  if 
given,  may  be  withdrawn  at  any  time. 

(3)  Consent  may  be  given  orally  or  in  writing. 


CHAPTER  IV 

EXERCISING  POWER  TO  CARRY  OUT 

INVESTIGATIVE  PROCEDURES 


DIVISION  I 
REQUIREMENTS  FOR  CARRYING  OUT  PROCEDURES 


Competence  of 
person  carrying 
out  procedure 

Dental 
impressions 

Medical 
procedures 


74.  (  1  )  An  investigative  procedure  shall  be  carried  out  by  a 
person  who,  by  virtue  of  training  or  experience,  is  competent  to 
carry  it  out. 

(2)  Dental  or  bite  impressions  shall  be  taken  by  a  person  who 
is  qualified  under  provincial  law  to  take  dental  or  bite  impressions. 

(3)  An  investigative  procedure  that  involves  probing  for  or  re- 
moving an  object  of  seizure  that  is  inside  a  person's  body  shall  be 
carried  out  by  a  medical  practitioner. 
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Exception 


(4)  A  peace  officer  may  probe  for  or  remove  an  object  of  sei- 
zure concealed  in  a  person's  mouth  if  the  officer  is  carrying  out  the 
procedure  pursuant  to  section  71  (exigent  circumstances). 


Information 
required  to  be 
disclosed 


Time  of 
disclosure 


Waiver  of 
requirement 


75.  (1)  A  person  who  is  to  be  subjected  to  an  investigative 
procedure  carried  out  without  the  person's  consent  shall  be 

(a)  given  a  description  of  the  procedure,  an  explanation  of  its 
nature  and  the  reasons  for  its  being  carried  out;  and 

(b)  told  that  the  person  is  required  by  law  to  submit  to  the 
procedure  and  that  such  force  as  is  necessary  and  reasonable 
in  the  circumstances  may  be  used  to  carry  it  out. 

(2)  The  information  shall  be  provided  to  the  person  before  the 
procedure  is  carried  out  or,  if  that  is  impracticable,  at  the  first 
reasonable  opportunity. 

(3)  The  person  may  waive  the  requirement  set  out  in  para- 
graph (l)(a),  orally  or  in  writing. 


Manner  of 
carrying  out 
procedure 


Waiver  of 
requirements 


76.     (1)  An  investigative  procedure  shall  be  carried  out  in  a 
manner  that  respects  the  dignity  of  the  person  and  that,  having 
regard  to  the  nature  of  the  procedure  and  the  circumstances, 

(a)  involves  as  little  discomfort  as  is  reasonably  practicable; 
and 

(b)  provides  as  much  privacy  as  is  reasonably  practicable. 

(2)  A  person  who  is  to  be  subjected  to  an  investigative  proce- 
dure may  waive  the  requirement  set  out  in  paragraph  (l)(tf)  or  (b), 
orally  or  in  writing. 


Exemption  from 
criminal  liability 


77.  No  person  is  guilty  of  a  crime  by  reason  of  a  failure  or 
refusal  to  carry  out  an  investigative  procedure  with  respect  to 
another  person. 


DIVISION  II 
SCOPE  OF  POWER 


Visual  inspection 
and  power  to 
photograph 


78.  The  authority  to  inspect  visually  a  person's  body  cavities 
or  the  surface  of  a  person's  body  without  the  person's  consent  in- 
cludes the  authority  to  take  a  photograph  of  any  probative  evidence 
revealed  by  the  inspection. 


264 


Power  lu 
examine,  tes!  or 
analy/.e 


Safeguarding  of 
evidence 


Application  of 
section 


79.  (  1  )  A  peace  officer  may  have  anything  taken  or  obtained 
in  the  course  of  carrying  out  an  investigative  procedure  examined, 
tested  or  analyzed. 

(2)  If  probative  evidence  is  revealed,  the  thing,  or  that  portion 
of  it  remaining  after  the  examination,  test  or  analysis,  shall  be  safe- 
guarded so  as  to  preserve  it  for  use  in  subsequent  proceedings. 

(3)  This  section  does  not  apply  to  anything  seized  under  this 
Part  as  an  object  of  seizure. 


DIVISION  III 
REPORT  OF  PROCEDURES  CARRIED  OUT 


Requirement  for 
and  contents  of 
report 


Additional 
contents  where 
procedure  carried 
out  in  exigent 
circumstances 


Additional 
contents  where 
procedure  carried 
out  incident  to 

arrest 


80.  (1)  Where  an  investigative  procedure  has  been  carried 
out  pursuant  to  a  warrant,  section  71  (exigent  circumstances)  or  72 
(incident  to  arrest),  or  where  anything  has  been  taken  or  obtained 
in  the  course  of  carrying  out  an  investigative  procedure  with  a 
person's  consent,  a  peace  officer  shall,  as  soon  as  practicable,  com- 
plete and  sign  a  report  that  discloses 

(a)  the  crime  under  investigation; 

(b)  the  person  who  was  subjected  to  the  procedure; 

(c)  the  procedure  that  was  carried  out  and  a  description  of 
anything  that  was  taken  or  obtained; 

(d)  the  time,  date  and  place  that  the  procedure  was  carried 
out; 

(e)  the  name  of  the  person  who  carried  out  the  procedure;  and 
if)  the  name  of  the  peace  officer. 

(2)  Where  the  procedure  was  carried  out  pursuant  to  section 

71  (exigent  circumstances),  the  report  shall  disclose,  in  addition, 
the  grounds  for  the  peace  officer's  belief  that  carrying  out  the  pro- 
cedure would  provide  probative  evidence  of  the  person's  involve- 
ment in  the  crime,  that  the  delay  involved  in  obtaining  a  warrant 
would  result  in  the  loss  or  destruction  of  the  evidence  and  that 
there  was  no  practicable  and  less  intrusive  means  for  obtaining  the 
evidence. 

(3)  Where  the  procedure  was  carried  out  pursuant  to  section 

72  (incident  to  arrest),  the  report  shall  disclose,  in  addition,  the 
grounds  for  the  peace  officer's  belief  that  carrying  out  the  proce- 
dure would  provide  probative  evidence  of  the  person's  involvement 
in  the  crime  and  that  there  was  no  practicable  and  less  intrusive 
means  for  obtaining  the  evidence. 
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Additional 
contents  where 
all  authorized 
procedures  not 
carried  out 


(4)  Where  the  procedure  was  carried  out  pursuant  to  a  warrant 
issued  for  more  than  one  investigative  procedure  and  not  all  of  the 
authorized  procedures  were  carried  out,  the  report  shall  disclose,  in 
addition,  the  reasons  why  each  of  the  authorized  procedures  was 
not  carried  out. 


Providing  copy 
of  report  and 
filing 


81.     The  peace  officer  shall,  as  soon  as  practicable, 

(a)  give  a  copy  of  the  report  to  the  person  who  was  subjected 
to  the  procedure;  and 

(b)  have  the  report  filed  with  the  clerk  of  the  court  for  the 
judicial  district  in  which  the  procedure  was  carried  out. 


266 


PART  FOUR 

TESTING  PERSONS  FOR  IMPAIRMENT 
IN  THE  OPERATION  OF  VEHICLES 


CHAPTER  I 
INTERPRETATION 


Definitions 

"analyst" 
(analyste) 

"breath  analysis 

instrument" 

(analyseur 

d'haleine) 


"container" 

(contenant) 


"operate" 
(conduire) 

"preliminary 
breath  testing 
device" 
(alcootest) 

"technician" 
(technicien) 


82.     In  this  Part, 

'analyst"  means  a  person  designated  by  the  Attorney  General  as  an 
analyst  for  the  purposes  of  this  Part; 

'breath  analysis  instrument"  means  an  instrument  designed  to  re- 
ceive and  analyze  a  sample  of  a  person's  breath  in  order  to 
measure  the  concentration  of  alcohol  in  the  person's  blood,  and 
of  a  kind  approved  as  suitable  for  the  purposes  of  this  Part  by 
order  of  the  Attorney  General  of  Canada; 

'container"  means 

(a)  in  respect  of  breath  samples,  a  container  designed  to  re- 
ceive a  sample  of  a  person's  breath  for  analysis,  and  of  a  kind 
approved  as  suitable  for  the  purposes  of  this  Part  by  order  of 
the  Attorney  General  of  Canada,  and 

(b)  in  respect  of  blood  samples,  a  container  designed  to  re- 
ceive a  sample  of  a  person's  blood  for  analysis,  and  of  a  kind 
approved  as  suitable  for  the  purposes  of  this  Part  by  order  of 
the  Attorney  General  of  Canada; 

'operate"  includes,  in  respect  of  a  vessel  or  an  aircraft,  navigate; 

'preliminary  breath  testing  device"  means  a  device  designed  to  as- 
certain the  presence  of  alcohol  in  a  person's  blood,  and  of  a 
kind  approved  as  suitable  for  the  purposes  of  this  Part  by  order 
of  the  Attorney  General  of  Canada; 

'technician"  means 

(a)  in  respect  of  breath  samples,  a  person  designated  by  the 
Attorney  General  as  being  qualified  to  operate  a  breath  analy- 
sis instrument,  and 

(b)  in  respect  of  blood  samples,  a  person  or  member  of  a  class 
of  persons  designated  by  the  Attorney  General  as  being  quali- 
fied to  take  a  sample  of  a  person's  blood  for  the  purposes  of 
this  Part; 
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"vehicle" 
(véhicule) 


"vehicle"  means  a  motor  vehicle,  train,  vessel  or  aircraft,  but  does 
not  include  anything  driven  by,  propelled  by  or  drawn  by  means 
of  muscular  power. 


CHAPTER  II 
PRELIMINARY  BREATH  TESTS 


Request  for 
preliminary 
breath  sample 


Warning 


83.  (1)  Where  a  peace  officer  reasonably  suspects  that  there 
is  alcohol  in  the  body  of  a  person  who  is  operating  or  has  the  care 
or  control  of  a  vehicle,  the  peace  officer  may  request  that  the 
person 

(a)  provide,  as  soon  as  practicable,  such  a  breath  sample  as 
the  peace  officer  considers  necessary  to  enable  a  proper  analy- 
sis to  be  made  with  a  preliminary  breath  testing  device;  and 

(b)  if  necessary,  accompany  the  peace  officer  for  the  purpose 
of  enabling  the  breath  sample  to  be  taken. 

(2)  When  making  the  request,  the  peace  officer  shall  warn  the 
person  that,  in  case  of  failure  or  refusal  to  comply,  the  officer  may 
arrest  the  person  and  convey  the  person  to  a  site  where  a  breath 
analysis  instrument  is  available. 


CHAPTER  III 

REQUEST  FOR  SAMPLES 

FOR  BLOOD-ALCOHOL  ANALYSIS 


DIVISION  I 

REFUSAL  TO  PROVIDE  PRELIMINARY 

BREATH  SAMPLE 


Request  for  84.     Where  a  person  has  been  arrested  for  failure  or  refusal  to 

breath  samples  provide  a  breath  sample  for  a  preliminary  breath  testing  device  or 

to  accompany  a  peace  officer  for  the  purpose  of  enabling  the 
breath  sample  to  be  taken,  a  peace  officer  may  request  that  the 
person  provide,  as  soon  as  practicable,  such  breath  samples  as  a 
technician  considers  necessary  to  enable  a  proper  analysis  to  be 
made  with  a  breath  analysis  instrument. 
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DIVISION  II 
COMMISSION  OF  ALCOHOL-RELATED  CRIME 


Request  for 
breath  samples 


Warning 


85.  (1)  Where  a  peace  officer  believes  on  reasonable 
grounds  that  a  person,  at  any  time  within  the  preceding  two  hours, 
has  committed  an  alcohol-related  crime  under  section  58  (operation 
of  vehicle  while  impaired)  of  the  proposed  Criminal  Code  (LRC), 
the  peace  officer  may,  as  soon  as  practicable,  request  that  the 
person 

(a)  provide,  as  soon  as  practicable,  such  breath  samples  as  a 
technician  considers  necessary  to  enable  a  proper  analysis  to 
be  made  with  a  breath  analysis  instrument;  and 

(b)  if  necessary,  accompany  the  peace  officer  for  the  purpose 
of  enabling  the  breath  samples  to  be  taken. 

(2)  When  making  a  request  that  the  person  accompany  the 
peace  officer,  the  peace  officer  shall  warn  the  person  that,  in  case 
of  failure  or  refusal  to  comply,  the  officer  may  arrest  the  person 
and  convey  the  person  to  a  site  where  a  breath  analysis  instrument 
is  available. 


Request  for 
blood  samples 


Warning 


86.  (  1  )  If  the  peace  officer  believes  on  reasonable  grounds 
that,  because  of  any  physical  condition  of  the  person,  it  would  be 
impracticable  to  obtain  breath  samples  from  the  person  or  the 
person  would  be  incapable  of  providing  breath  samples,  the  peace 
officer  may,  as  soon  as  practicable,  request  that  the  person 

(a)  submit,  as  soon  as  practicable,  to  having  blood  samples 
taken  for  the  purpose  of  determining  the  concentration  of 
alcohol  in  the  person's  blood;  and 

(b)  if  necessary,  accompany  the  peace  officer  for  the  purpose 
of  enabling  the  blood  samples  to  be  taken. 

(2)  When  making  a  request  that  the  person  accompany  the 
peace  officer,  the  peace  officer  shall  warn  the  person  that,  in  case 
of  failure  or  refusal  to  comply,  the  officer  may  arrest  the  person 
and  convey  the  person  to  a  site  where  blood  samples  can  be  taken. 


DIVISION  III 
WARNING  REGARDING  REFUSAL 


Warning 


87.  When  making  a  request  for  breath  samples  or  blood 
samples,  the  peace  officer  shall  warn  the  person  that  it  is  a  crime 
under  section  59  (failure  or  refusal  to  provide  breath  sample)  of  the 
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proposed  Criminal  Code  (LRC)  to  fail  or  refuse,  without  a 
reasonable  excuse,  to  comply  with  the  request. 


DIVISION  IV 
RESTRICTION  ON  REQUEST  FOR  SAMPLES 


Request  not 
prejudicial  to 
medical  treatment 


88.  A  peace  officer  may  not  request  that  a  person  who  has 
been  admitted  to  hospital  or  is  undergoing  emergency  medical 
treatment  provide  breath  samples  or  submit  to  having  blood 
samples  taken  unless  the  attending  medical  practitioner  is  of  the 
opinion  that  making  the  request  and  taking  the  samples  would  not 
be  prejudicial  to  the  person's  proper  care  or  treatment. 


DIVISION  V 

REQUEST  FOR  BLOOD  SAMPLES  AFTER  DISCLOSURE 

OF  BREATH  ANALYSES  RESULTS 


Disclosure  of 
results 


Request  for 
blood  samples 


89.  (  1  )  As  soon  as  practicable  after  the  results  of  breath 
analyses  are  known,  a  peace  officer  shall  tell  the  person  who 
provided  the  breath  samples  the  results. 

(2)  A  person  who  is  detained  in  custody  may,  after  being  told 
the  results  of  the  breath  analyses,  request  that  blood  samples  be 
taken  and,  if  a  request  is  made,  a  peace  officer  shall  arrange  for  the 
samples  to  be  taken. 


CHAPTER  IV 
WARRANT  TO  TAKE  BLOOD  SAMPLES 


DIVISION  I 
APPLICATION  FOR  WARRANT 


Applicant 


90.     A  peace  officer  may  apply  for  a  warrant  authorizing  the 
taking  of  samples  of  a  person's  blood. 


Application  in 
person  or  by 
telephone 


91.  (1)  An  application  for  a  warrant  shall  be  made  in  person 
or,  if  it  is  impracticable  for  the  applicant  to  appear  in  person,  by 
telephone  or  other  means  of  telecommunication. 
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Manner  of 
making 

application 

Form  of  written 
application 


(2)  The  application  shall  be  made  unilaterally  and  on  oath, 
orally  or  in  writing. 

(3)  An  application  in  writing  shall  be  in  the  prescribed  form. 


Justice  on 
application  in 
person 


Justice  on 
application  by 
telephone 


92.  (1)  An  application  in  person  shall  be  made  to  a  justice 
in  the  judicial  district  in  which  the  crime  under  investigation  is 
alleged  to  have  been  committed  or  in  which  the  warrant  is  intended 
for  execution. 

(2)  An  application  by  telephone  or  other  means  of  telecommu- 
nication shall  be  made  to  a  justice  designated  for  that  purpose  by 
the  Chief  Justice  of  the  Criminal  Court. 


Contents  of 
application 


93.     An  application  for  a  warrant  shall  disclose 

{a)  the  applicant's  name; 

(/?)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

{d)  the  person  from  whom  the  blood  samples  are  to  be  taken; 

(e)  the  applicant's  grounds  for  believing  that  the  person, 
within  the  preceding  two  hours,  has  committed  an  alcohol- 
related  crime  under  section  58  (operation  of  vehicle  while  im- 
paired) of  the  proposed  Criminal  Code  (LRC)  and  was 
involved  in  an  accident  resulting  in  the  death  of,  or  bodily 
harm  to,  someone; 

(/)  the  applicant's  grounds  for  believing  that  a  medical  practi- 
tioner is  of  the  opinion  that 

(i)  the  person  is  unable  to  consent  to  the  taking  of  the 
blood  samples  because  of  a  physical  or  mental  condition  re- 
sulting from  the  consumption  of  alcohol,  the  accident  or  an 
occurrence  related  to  or  resulting  from  the  accident,  and 
(ii)  taking  the  blood  samples  would  not  endanger  the 
person's  life  or  health; 

(g)  a  list  of  any  previous  applications,  of  which  the  applicant 
is  aware,  for  a  warrant  in  respect  of  the  same  person  and  the 
same  or  a  related  investigation,  indicating  the  date  each  appli- 
cation was  made,  the  name  of  the  justice  who  heard  each  ap- 
plication and  whether  each  application  was  withdrawn,  refused 
or  granted;  and 

(h)  in  the  case  of  an  application  made  by  telephone  or  other 
means  of  telecommunication,  the  circumstances  that  make  it 
impracticable  for  the  applicant  to  appear  in  person  before  a 
justice. 
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DIVISION  II 
ISSUANCE  OF  WARRANT 


Grounds  for 
issuing  warrant 


Additional 
ground  if 
application  by 
telephone 


94.  (  1  )  A  justice  may,  on  application,  issue  a  warrant 
authorizing  the  taking  of  samples  of  a  person's  blood  if  the  justice 
is  satisfied  there  are  reasonable  grounds  to  believe  that 

{a)  the  person,  within  the  preceding  two  hours,  has  committed 
an  alcohol-related  crime  under  section  58  (operation  of  vehicle 
while  impaired)  of  the  proposed  Criminal  Code  (LRC)  and 
was  involved  in  an  accident  resulting  in  the  death  of,  or  bodily 
harm  to,  someone;  and 

(b)  a  medical  practitioner  is  of  the  opinion  that 

(i)  the  person  is  unable  to  consent  to  the  taking  of  blood 
samples  because  of  a  physical  or  mental  condition  resulting 
from  the  consumption  of  alcohol,  the  accident  or  an  occur- 
rence related  to  or  resulting  from  the  accident,  and 
(ii)  taking  the  blood  samples  would  not  endanger  the 
person's  life  or  health. 

(2)  If  the  application  is  made  by  telephone  or  other  means  of 
telecommunication,  the  warrant  shall  not  be  issued  unless  the  jus- 
tice is  satisfied,  in  addition,  that  there  are  reasonable  grounds  to 
believe  that  it  is  impracticable  for  the  applicant  to  appear  in  person 
before  a  justice. 


Conditions 
relating  to 
execution 


95.  A  justice  who  issues  a  warrant  may,  by  the  warrant, 
impose  any  conditions  relating  to  its  execution  that  the  justice 
considers  appropriate. 


Form  of  warrant  96.      A  warrant  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  justice  who  issues  it. 


Contents  of 
warrant 


97.     The  warrant  shall  disclose 

.(a)  the  applicant's  name; 

(/?)  the  crime  under  investigation; 

(r)  the  person  from  whom  the  blood  samples  are  to  be  taken; 

(d)  the  time  and  date  the  application  was  made; 

(e)  any  conditions  imposed  relating  to  its  execution; 
(J)  the  time  and  date  it  expires  if  not  executed; 

(g)  the  time,  date  and  place  of  issuance;  and 
(/;)  the  name  and  jurisdiction  of  the  justice. 
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DIVISION  III 
EXPIRATION  OF  WARRANT 


Six-hour  98.     A  warrant  authorizing  the  taking  of  blood  samples 

expiration  period  expires  six  hours  after  it  is  issued  or,  if  it  is  executed  less  than  six 

hours  after  it  is  issued,  on  execution. 


Return  of  99.     If  a  warrant  expires  without  having  been  executed,  a 

expired  warrant  COpV  0f  tne  warrant  shall  have  noted  on  it  the  reasons  why  the 

warrant  was  not  executed,  and  shall  be  filed  as  soon  as  practicable 

with  the  clerk  of  the  court  for  the  judicial  district  in  which  it  was 

issued. 


DIVISION  IV 
PROVISION  OF  COPY  OF  WARRANT 


Person  to  whom  100.    A  peace  officer  shall,  as  soon  as  practicable  after 

copy  given  executing  a  warrant,  give  a  copy  of  the  warrant  to  the  person  from 

whom  the  blood  samples  were  taken,  unless  the  justice  who  issued 

the  warrant  imposed  a  condition  requiring  that  the  copy  be  given  to 

another  designated  person. 


CHAPTER  V 

TAKING,  TESTING  AND  RELEASING 

BLOOD  SAMPLES 


DIVISION  I 
INTERPRETATION 


Application  of 
Chapter 


101.  This  Chapter  applies  to  blood  samples  taken  pursuant  to 
a  warrant,  a  request  made  under  paragraph  86(1  )(a)  (request  by 
peace  officer)  or  a  request  made  in  the  circumstances  described  in 
subsection  89(2)  (request  by  person  detained  in  custody). 
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DIVISION  II 
TAKING  AND  TESTING  BLOOD  SAMPLES 


Conditions  for 
taking  samples 


Opinion  of 

medical 

practitioner 


102.   (  1  )  Blood  samples  shall  be  taken  from  a  person 

(a)  as  soon  as  practicable  after  the  request  for  the  samples  has 
been  made  or  the  warrant  has  been  issued; 

{b)  by  a  medical  practitioner  or  a  technician  acting  under  the 
direction  of  a  medical  practitioner;  and 

(c)  in  a  manner  that  ensures  the  least  discomfort  to  the  person. 

(2)  Blood  samples  shall  not  be  taken  unless  the  medical  prac- 
titioner is  of  the  opinion,  before  each  sample  is  taken, 

(a)  that  taking  the  sample  would  not  endanger  the  person's 
life  or  health;  and 

(b)  in  the  case  of  a  blood  sample  taken  pursuant  to  a  warrant, 
that  the  person  is  unable  to  consent  to  the  taking  of  the  sample 
because  of  a  physical  or  mental  condition  resulting  from  the 
consumption  of  alcohol,  the  accident  with  respect  to  which  the 
warrant  was  issued  or  an  occurrence  related  to  or  resulting 
from  the  accident. 


Number  of  103.   (  1  )  No  more  than  two  separate  blood  samples  may  be 

samPles  taken  from  a  person. 

Size  of  sample  (2)  Each  blood  sample  shall  be  taken  in  such  an  amount  as  a 

medical  practitioner  considers  necessary  to  enable  the  sample  to  be 
divided  into  two  parts  suitable  for  separate  analysis  for  the  purpose 
of  determining  the  concentration  of  alcohol  in  the  person's  blood. 


Dividing  and 
sealing  samples 

Custody  and 
safeguarding  of 
samples 


104.  (1)  Each  blood  sample  shall  be  divided  into  two  parts 
and  each  part  shall  be  placed  in  a  separate  sealed  container. 

(2)  The  peace  officer  investigating  the  crime  in  relation  to 
which  the  blood  samples  were  taken  shall  have  custody  of  the  sam- 
ples, and  shall  take  steps  to  ensure  their  preservation  and  safe- 
guarding. 


Analysis  on 
behalf  of  peace 
officer 


Retaining  sample 
for  separate 
analysis 


105.  (  1  )  The  peace  officer  may  have  one  part  of  each  blood 
sample  analyzed  by  an  analyst  for  the  purpose  of  determining  the 
concentration  of  alcohol  in  the  blood. 

(2)  The  peace  officer  shall  retain  the  other  part  of  each  sample 
so  as  to  permit  an  analysis  to  be  made  on  behalf  of  the  person 
from  whom  the  samples  were  taken. 
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Testing  blood 
sample  for  drugs 


106.   A  blood  sample  may  be  tested  for  the  presence  of  drugs. 


DIVISION  III 
APPLICATION  TO  RELEASE  BLOOD  SAMPLES 


Applicant  and 
notice 


107.  A  person  from  whom  blood  samples  are  taken  may,  on 
reasonable  notice  to  the  prosecutor,  apply  for  an  order  to  release 
one  part  of  each  sample  for  the  purpose  of  analysis  or  testing. 


Time  and 
manner  of 
making 
application 


108.  The  application  shall  be  made  in  writing  to  a  justice 
within  three  months  after  the  day  on  which  the  blood  samples  were 
taken. 


Contents  of 
application 


Affidavit  in 
support 


109.   (1)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  the  date  the  blood  samples  were  taken;  and 

(e)  the  nature  of  the  order  requested. 

(2)  The  application  shall  be  supported  by  an  affidavit. 


Service  of  notice  110.   A  notice  setting  out  the  time,  date  and  place  the 

application  is  to  be  heard  shall  be  served,  together  with  the 
application  and  the  supporting  affidavit,  on  the  prosecutor. 


Hearing  evidence  111.    A  justice  to  whom  an  application  is  made  may  receive 

evidence,  including  evidence  by  affidavit. 


Service  of 
affidavit 


Questioning 
deponent 


112.  (1)  Where  an  affidavit  is  to  be  tendered  as  evidence,  the 
affidavit  shall  be  served,  within  a  reasonable  time  before  the 
application  is  to  be  heard,  on  the  prosecutor. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may  be 
questioned  on  the  affidavit. 


Evidence  on  oath 


113.   The  evidence  of  any  person  shall  be  on  oath. 


275 


Recording 
evidence 

Identification  of 
record 

Certification  of 
transcript 


114.    (1)  Any  oral  evidence  heard  by  the  justice  shall  be 
recorded  verbatim,  either  in  writing  or  by  electronic  means. 

(2)  The  record  of  oral  evidence  shall  be  identified  as  to  time, 
date  and  contents. 

(3)  Any  transcription  of  the  record  of  oral  evidence  shall  be 
certified  as  to  time,  date  and  accuracy. 


Order  to  release 
samples 


115.  The  justice  shall,  on  application,  order  the  release  of  one 
part  of  each  sample,  subject  to  any  conditions  that  the  justice 
considers  necessary  to  ensure  its  preservation  for  use  in  any 
proceeding. 


Form  of  order  116.   The  order  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  justice  who  issues  it. 


Contents  of  order 


117.   The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation  or  charged; 

(c)  the  date  the  blood  samples  were  taken; 

(d)  any  conditions  imposed  by  the  justice; 

(e)  the  date  and  place  of  issuance;  and 

(/)  the  name  and  jurisdiction  of  the  justice. 


Filing 

application, 
evidence,  order 


118.  The  justice  shall,  as  soon  as  practicable  after  the  hearing, 
have  the  following  filed  with  the  clerk  of  the  court  for  the  judicial 
district  in  which  the  application  was  made: 

(a)  the  notice  of  the  application; 

(b)  the  application; 

(c)  the  record  of  any  oral  evidence  heard  by  the  justice  or  its 
transcription; 

(d)  any  other  evidence  received  by  the  justice;  and 

(e)  the  original  of  the  order. 


DIVISION  IV 
EXEMPTION  FROM  CRIMINAL  LIABILITY 


Refusal  to  take  119.    No  medical  practitioner  or  technician  is  guilty  of  a  crime 

blood  sample  because  of  a  failure  or  refusal  to  take  a  blood  sample  from  a 
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person  and  no  medical  practitioner  is  guilty  of  a  crime  because  of 
the  practitioner's  failure  or  refusal  to  have  a  blood  sample  taken 
from  a  person  by  a  technician  acting  under  the  practitioner's 
direction. 

[Alternative  —  A  minority  of  the  Commission  would  propose  an  alternative  draft  of 
Chapter  V. 

As  in  the  majority  draft,  subsections  102(1  )  to  104(1  )  would  apply  to  Mood  samples 
taken  pursuant  to  a  warrant  or  pursuant  to  a  request  made  by  a  peace  officer  under 
paragraph  86(  1  )(a)  or  a  request  made  by  a  detained  person  in  the  circumstances  described 
in  subsection  89(2).  Section  119  would  also  be  of  general  application. 

Subsection  104(2)  to  section  1  IS  would  be  made  applicable  only  to  blood  samples  taken 
pursuant  to  a  warrant  or  pursuant  to  a  request  made  by  a  peace  officer. 

The  following  provisions  would  be  added  and  made  applicable  to  blood  samples  taken 
pursuant  to  a  request  made  by  a  detained  person  in  the  circumstances  described  in 
subsection  89(2): 


Providing 

sample  to  person 

Results 

confidential  and 
privileged 

Notice  of 
intention  to 
tender  results 


1 19.1  (1  )  One  part  of  each  blood  sample  shall  be  given  to  the 
person  from  whom  the  samples  were  taken. 

(2)  The  results  of  any  analysis  or  test  carried  out  with  respect 
to  that  part  of  a  blood  sample  are  confidential  and  privileged  with 
respect  to  the  person  from  whom  the  samples  were  taken. 

(3)  If  the  person  intends  to  tender  the  results  in  evidence  in 
any  proceeding,  reasonable  notice  shall  be  given  to  the  prosecutor 
of  that  intention. 


Custody  and 
safeguarding  of 

samples 


Analysis  and 
testing  on  behalf 

of  peace  officer 


Disclosure  of 
results 


119.2  (1)  The  peace  officer  investigating  the  crime  in  relation 
to  which  the  blood  samples  were  taken  shall  have  custody  of  the 
other  part  of  each  blood  sample,  and  shall  take  steps  to  ensure  its 
preservation  and  safeguarding. 

(2)  The  peace  officer  may  have  that  part  of  each  blood  sample 
analyzed  by  an  analyst  for  the  purpose  of  determining  the  concen- 
tration of  alcohol  in  the  blood  and  tested  for  the  presence  of  drugs. 

(3)  The  results  of  the  analysis  or  test  shall  not  be  disclosed  by 
the  analyst  or  individual  who  carried  out  the  test  unless  the  person 
from  whom  the  samples  were  taken  has  given  notice  under  subsec- 
tion 119.1(3). 


Inadmissibility  of 
evidence 


119.3  If  a  person  from  whom  blood  samples  were  taken  has 
not  given  notice  under  subsection  1 19.1(3),  the  fact  that  blood 
samples  were  taken  and  the  results  of  any  analysis  or  test  carried 
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out  with  respect  to  them  are  not  admissible  in  evidence  in  any  pro- 
ceeding, and  the  fact  that  blood  samples  were  taken  shall  not  be 
the  subject  of  comment  by  anyone  in  the  proceeding.] 


CHAPTER  VI 
EVIDENTIARY  RULES 


DIVISION  I 
ABSENCE  OF  ORIGINAL  OF  WARRANT 


Original  warrant 
absent 


120.  In  any  proceeding  in  which  it  is  material  for  a  court  to 
be  satisfied  that  the  taking  of  a  blood  sample  was  authorized  by  a 
warrant  issued  on  application  made  by  telephone  or  other  means  of 
telecommunication,  the  absence  of  the  original  warrant  is,  in  the 
absence  of  evidence  to  the  contrary,  proof  that  the  taking  of  the 
blood  sample  was  not  authorized  by  a  warrant. 


DIVISION  II 
RESULTS  OF  ANALYSES 


Presumption 
relating  to  breath 
sample  results 


Conditions  for 
presumption  to 
apply 


121.  (1)  In  any  proceeding  in  respect  of  a  crime  committed 
under  section  58  (operation  of  vehicle  while  impaired)  of  the 
proposed  Criminal  Code  (LRC),  where  samples  of  a  person's 
breath  have  been  taken  and  analyzed  in  accordance  with  the 
conditions  set  out  in  subsection  (2), 

(a)  if  the  results  of  the  analyses  are  the  same,  the  concentra- 
tion of  alcohol  in  the  person's  blood  at  the  time  the  crime  was 
alleged  to  have  been  committed  shall  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  the  concentration  de- 
termined by  the  analyses;  and 

(b)  if  the  results  of  the  analyses  are  different,  the  concentra- 
tion of  alcohol  in  the  person's  blood  at  the  time  the  crime  was 
alleged  to  have  been  committed  shall  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  the  lowest  of  the  con- 
centrations determined  by  the  analyses. 

(2)  The  conditions  for  the  purposes  of  subsection  (  1  )  are  as 
follows: 

(a)  at  least  two  samples  of  the  person's  breath  were  taken; 

(b)  the  samples  were  taken  pursuant  to  a  request  made  by  a 
peace  officer  under  section  84  or  paragraph  85(1  )(a); 
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Presumption 

inoperative 


(c)  the  samples  were  taken  as  soon  as  practicable  after  the 
crime  was  alleged  to  have  been  committed; 

(</)  the  first  sample  was  taken  not  more  than  two  hours  after 
the  crime  was  alleged  to  have  been  committed; 

(e)  an  interval  of  at  least  fifteen  minutes  passed  between  the 
taking  of  the  samples; 

(J)  each  sample  was  received  from  the  person  directly  into  a 
container  or  into  a  breath  analysis  instrument  operated  by  a 
technician;  and 

(g)  an  analysis  of  each  sample  was  made  with  a  breath 
analysis  instrument  operated  by  a  technician. 

(3)  Subsection  (1)  does  not  apply  if  a  peace  officer  failed  to 
tell  the  person  who  provided  the  breath  samples  the  results  of  the 
breath  analyses  in  accordance  with  subsection  89(1)  or  failed  to  ar- 
range for  the  taking  of  samples  of  the  person's  blood  in  accordance 
with  subsection  89(2). 


Presumption 
relating  to  blood 

sample  results 


Conditions  for 
presumption  to 
apply 


122.  (1)  In  any  proceeding  in  respect  of  a  crime  committed 
under  section  58  (operation  of  vehicle  while  impaired)  of  the 
proposed  Criminal  Code  (LRC),  where  samples  of  a  person's  blood 
have  been  taken  and  analyzed  in  accordance  with  the  conditions  set 
out  in  subsection  (2), 

(a)  if  the  results  of  the  analyses  are  the  same,  the  concentra- 
tion of  alcohol  in  the  person's  blood  at  the  time  the  crime  was 
alleged  to  have  been  committed  shall  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  the  concentration 
determined  by  the  analyses;  and 

(h)  if  the  results  of  the  analyses  are  different,  the  concentra- 
tion of  alcohol  in  the  person's  blood  at  the  time  the  crime  was 
alleged  to  have  been  committed  shall  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  be  the  lower  of  the 
concentrations  determined  by  the  analyses. 

(2)  The  conditions  for  the  purposes  of  subsection  (  1  )  are  as 
follows: 

(a)  the  blood  samples  were  taken  pursuant  to  a  warrant  or  a 
request  made  by  a  peace  officer  under  paragraph  86(1  )(a): 

(b)  two  samples  of  the  person's  blood  were  taken; 

(c)  the  samples  were  taken  as  soon  as  practicable  after  the 
crime  was  alleged  to  have  been  committed; 

(d)  the  first  sample  was  taken  not  more  than  two  hours  after 
the  crime  was  alleged  to  have  been  committed; 
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(e)  an  interval  of  at  least  fifteen  minutes  passed  between  the 
taking  of  the  samples; 

(/)  each  sample  was  taken  by  a  medical  practitioner  or  a  tech- 
nician acting  under  the  direction  of  a  medical  practitioner; 

(g)  at  the  time  each  sample  was  taken,  the  individual  taking 
the  sample  divided  it  into  two  parts; 

(/;)  both  parts  of  each  sample  were  received  from  the  person 
directly  into,  or  placed  directly  into,  containers  that  were 
subsequently  sealed; 

(/)  one  part  of  each  sample  was  retained  to  permit  an  analysis 
to  be  made  by  or  on  behalf  of  the  person; 

(/)  an  analyst  made  an  analysis  of  one  part  of  each  sample  that 
was  contained  in  a  sealed  container;  and 

(k)  if  an  order  to  release  one  part  of  each  sample  has  been 
made  pursuant  to  section  115,  that  order  has  been  complied 
with. 


DIVISION  HI 
CERTIFICATE  EVIDENCE 


Proof  of  facts  123.    In  any  proceeding  in  respect  of  a  crime  committed  under 

alleged  in  section  58  (operation  of  vehicle  while  impaired)  of  the  proposed 

Criminal  Code  (LRC),  each  of  the  following  certificates  is 
evidence  of  the  facts  alleged  in  the  certificate  without  proof  of  the 
signature  or  the  official  character  of  the  individual  appearing  to 
have  signed  the  certificate: 

(a)  a  certificate  of  an  analyst  stating  that  the  analyst  has  made 
an  analysis  of  a  sample  of  an  alcohol  standard  that  is  identified 
in  the  certificate  and  intended  for  use  with  a  breath  analysis 
instrument  and  that  the  sample  of  the  standard  so  analyzed  is 
suitable  for  use  with  a  breath  analysis  instrument; 

(b)  where  samples  of  a  person's  breath  have  been  taken  pursu- 
ant to  a  request  made  by  a  peace  officer  under  section  84  or 
paragraph  85(  1  )(a),  a  certificate  of  a  technician  stating 

(i)  that  the  analysis  of  each  of  the  samples  has  been  made 
with  a  breath  analysis  instrument  operated  by  the  technician 
and  ascertained  by  the  technician  to  be  in  proper  working 
order  by  means  of  an  alcohol  standard,  identified  in  the 
certificate,  that  is  suitable  for  use  with  a  breath  analysis 
instrument, 

(ii)  the  results  of  the  analyses  so  made,  and 
(iii)  if  the  technician  took  the  samples, 

(A)  the  time  and  place  each  sample  was  taken,  and 
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certificate 


(B)  that  each  sample  was  received  from  the  person 
directly  into  a  container  or  into  a  breath  analysis 
instrument  operated  by  the  technician; 

(c)  a  certificate  of  an  analyst  stating  that  the  analyst  has  made 
an  analysis  of  one  part  of  each  sample  of  a  person's  blood  that 
was  contained  in  a  sealed  container  identified  in  the  certificate, 
the  date  and  place  it  was  analyzed  and  the  result  of  the  analy- 
sis; 

(d)  where  samples  of  a  person's  blood  have  been  taken  pursu- 
ant to  a  warrant  or  a  request  made  by  a  peace  officer  under 
paragraph  86(1  )(a)  or  a  request  made  by  the  person  under  sub- 
section 89(2),  a  certificate  of  a  medical  practitioner  or  a  tech- 
nician, stating 

(i)  that  the  medical  practitioner  or  technician  took  the 

samples, 

(ii)  the  time  and  place  each  sample  was  taken, 

(iii)  that,  at  the  time  the  samples  were  taken,  the  medical 

practitioner  or  technician  divided  each  sample  into  two 

parts,  and 

(iv)  that  both  parts  of  each  sample  were  received  from  the 

person  directly  into,  or  placed  directly  into,  containers  that 

were  subsequently  sealed  and  that  are  identified  in  the 

certificate; 

(e)  where  samples  of  a  person's  blood  have  been  taken  by  a 
technician  pursuant  to  a  warrant  or  a  request  made  by  a  peace 
officer  under  paragraph  86(1  )(a)  or  a  request  made  by  the  per- 
son under  subsection  89(2),  a  certificate  of  a  medical  practi- 
tioner stating  that  the  technician  was  acting  under  the 
practitioner's  direction; 

(J)  where  samples  of  a  person's  blood  have  been  taken  pursu- 
ant to  a  warrant  or  a  request  made  by  a  peace  officer  under 
paragraph  86(  1  )(a)  or  a  request  made  by  the  person  under  sub- 
section 89(2),  a  certificate  of  a  medical  practitioner  stating  that 
before  each  sample  was  taken  the  practitioner  was  of  the  opin- 
ion that  taking  the  blood  sample  would  not  endanger  the 
person's  life  or  health;  and 

(g)  where  samples  of  a  person's  blood  have  been  taken  pursu- 
ant to  a  warrant,  a  certificate  of  a  medical  practitioner  stating 
that  before  each  sample  was  taken  the  practitioner  was  of  the 
opinion  that  the  person  was  unable  to  consent  to  the  taking  of 
the  blood  sample  because  of  a  physical  or  mental  condition 
resulting  from  the  consumption  of  alcohol,  the  accident  with 
respect  to  which  the  warrant  was.  issued  or  an  occurrence 
related  to  or  resulting  from  the  accident. 
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Notice  of  124.   (1)   No  certificate  is  admissible  in  evidence  in  a 

intention  to  proceeding  unless  the  party  intending  to  tender  it  has,  before  the 

proceeding,  given  to  the  other  party  reasonable  notice  of  that 

intention  and  a  copy  of  the  certificate. 


tender  certificate 


Leave  to  (2)  A  party  against  whom  a  certificate  is  tendered  may,  with 

cross-examine  on  leave  of  the  court,  require  the  attendance  of  the  medical  practi- 

tioner, analyst  or  technician  for  the  purpose  of  cross-examination. 
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PART  FIVE 


ELECTRONIC  SURVEILLANCE 


CHAPTER  I 
INTERPRETATION 


Definitions 

"federally 
designated" 
(désigné  par  les 

anionics 
fédérales) 

"general 
interception 
clause"  (clause 
d'interception 

d'application 
générale  ) 

"intercept" 
(intercepter  et 

interception) 

"private 

communication" 

(communication 

privée) 


provincial 
minister" 
(ministre 

provincial) 

"provinciallj 

designated" . 
(désigné  par  les 
autorités 
provinciafes) 

"solicitor" 
(avocat) 

"surveillance 
device" 
(dispositif  de 

surveillance) 


125.    In  this  Part, 

'federally  designated"  means  designated  by  the  Solicitor  General 
of  Canada  for  the  purpose  of  applying  for  warrants  under  this 
Part  or  intercepting  private  communications  under  a  warrant; 

"general  interception  clause"  means  a  clause  in  a  warrant  authoriz- 
ing the  interception  of  private  communications  of  persons  who 
are  not  individually  identified  or  authorizing  the  interception  of 
private  communications  at  unknown  places; 

'intercept",  in  relation  to  a  private  communication,  means  listen  to, 
record  or  acquire  the  contents,  substance  or  meaning  of  the 
communication; 

'private  communication"  means  any  oral  communication  or  any 
telecommunication  made  under  circumstances  in  which  it  is  rea- 
sonable for  a  party  to  it  to  expect  that  it  will  not  be  intercepted 
by  a  person  other  than  a  party  to  the  communication,  even  if 
any  party  to  it  suspects  that  it  is  being  intercepted  by  such  a 
person; 

'provincial  minister"  means,  in  the  Province  of  Quebec,  the  Minis- 
ter of  Public  Security  and,  in  any  other  province,  the  Solicitor 
General  of  the  province  or,  if  there  is  no  Solicitor  General,  the 
Attorney  General  of  the  province; 

'provincially  designated"  means  designated  by  a  provincial  minis- 
ter for  the  purpose  of  applying  for  warrants  under  this  Part  or 
intercepting  private  communications  under  a  warrant; 

'solicitor"  means,  in  the  Province  of  Quebec,  an  advocate  or 
notary  and.  in  any  other  province,  a  barrister  or  solicitor; 

'surveillance  device"  means  any  device  capable  of  being  used  to 
intercept  a  private  communication. 
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CHAPTER  II 

INTERCEPTING  PRIVATE  COMMUNICATIONS 

WITHOUT  A  WARRANT 


Interception  with 
consent 


126.  A  peace  officer  or  agent  of  a  peace  officer  may,  by 
means  of  a  surveillance  device,  intercept  a  private  communication 
without  a  warrant  if  all  the  parties  to  the  communication  consent  to 
the  interception. 


Interception  to 
protect  life  or 
safety 


127.  A  peace  officer  may,  without  a  warrant,  use  a  surveil- 
lance device  to  listen  to  but  not  record  a  private  communication  to 
which  a  peace  officer  or  agent  of  a  peace  officer  is  a  party  if  it  is 
reasonable  to  believe  that  the  life  or  safety  of  the  officer  or  agent 
may  be  in  danger. 


CHAPTER  III 

WARRANT  TO  INTERCEPT  PRIVATE 

COMMUNICATIONS 


DIVISION  I 
GENERAL  RULE  FOR  WARRANTS 


Federal  applicant 


Provincial 
applicant 


1.  Application  for  Warrant 

128.  (1)  A  federally  designated  agent  designated  in  writing 
personally  may  apply  for  a  warrant  to  intercept,  by  means  of  a  sur- 
veillance device,  a  private  communication  if  the  crime  under  inves- 
tigation is  one  in  respect  of  which  proceedings  may  be  instituted  at 
the  instance  of  the  Government  of  Canada  and  conducted  by  or  on 
behalf  of  the  Attorney  General  of  Canada. 

(2)  A  provincially  designated  agent  designated  in  writing  per- 
sonally may  apply  in  the  province  of  designation  for  a  warrant  to 
intercept,  by  means  of  a  surveillance  device,  a  private  communica- 
tion if  the  private  communication  is  to  be  intercepted  in  that  prov- 
ince and  the  crime  under  investigation  is  one  in  respect  of  which 
proceedings  may  be  instituted  at  the  instance  of  the  government  of 
a  province  and  conducted  by  or  on  behalf  of  the  Attorney  General 
of  a  province. 
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Maimer  of 

making 

application 

Form  of  written 
application 


129.    (1)    An  application   Cor  a  warrant   shall   be   made 
unilaterally,  in  person  and  in  private,  orally  or  in  writing. 

(2)  An  application  in  writing  shall  be  in  the  prescribed  form. 


Place  of 
application 


130.  An  application  for  a  warrant  shall  be  made  to  a  judge  of 
the  province  in  which  the  private  communication  is  to  be  inter- 
cepted. 


Presentation  of 

application 

Contents  of 
application 


131.    (1)  The  application  shall  be  presented  by  the  applicant, 
and  its  contents  shall  be  sworn  by  a  peace  officer. 

(2)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation,  and  the  facts  and  circum- 
stances of  that  crime  and  their  seriousness; 

(d)  the  type  of  private  communication  to  be  intercepted; 

(e)  a  general  description  of  the  means  of  interception  to  be 
used; 

(/)  the  names  of  all  persons  whose  private  communications  are 
to  be  intercepted  or,  if  the  names  cannot  be  ascertained,  a  de- 
scription or  other  means  of  identifying  those  persons  individu- 
ally or,  if  that  is  not  possible,  the  class  of  those  unidentified 
persons; 

(g)  the  places,  if  known,  at  which  the  interception  would 
occur; 

(/?)  whether  any  privileged  communications  are  likely  to  be 
intercepted; 

(/)  the  grounds  for  believing  that  the  interception  may  assist  in 
the  investigation  of  the  crime; 

(j)  the  period  for  which  the  warrant  is  requested; 

(k)  any  other  investigative  method  that  has  been  tried  without 
success  or,  if  no  other  method  has  been  tried,  the  reasons  why 
no  other  method  is  likely  to  succeed  or  why  the  urgency  is 
such  that  no  other  method  is  practicable; 

(/)  a  list  of  any  previous  applications  for  a  warrant  in  respect 
of  the  same  crime  and  the  same  persons  or  class  of  persons 
indicating  the  date  each  application  was  made,  the  name  of  the 
judge  who  heard  each  application  and  whether  each  applica- 
tion was  withdrawn,  refused  or  granted; 
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(m)  if  the  applicant  requests  authority  to  make  a  surreptitious 
entry  to  install,  service  or  remove  a  surveillance  device, 

(i)  why  the  entry  is  required  and  why  other  less  intrusive 

means  of  installation,  service  or  removal  are  unlikely  to  be 

effective,  and 

(ii)  the  place  where  the  entry  would  be  made;  and 

(n)  if  the  applicant  requests  an  assistance  order  referred  to  in 
section  139,  the  nature  of  the  assistance  required. 


Procedure  on 

hearing 

application 


132.    Sections  10  and  1 1  apply  to  an  application  for  a  warrant 
under  this  Division. 


Grounds  for 
issuing  warrant 


2.  Issuance  of  Warrant 

133.  (  1  )  A  judge  may,  on  application,  issue  a  warrant  author- 
izing the  interception  of  a  private  communication  by  means  of  a 
surveillance  device  if  the  judge  is  satisfied  that 

(a)  there  are  reasonable  grounds  to  believe  that 

(i)  a  crime  punishable  by  more  than  two  years'  imprison- 
ment, or  a  conspiracy  to  commit,  an  attempt  to  commit,  a 
furthering  of  or  an  attempted  furthering  of  such  a  crime, 
has  been  or  is  being  committed,  and 

(ii)  the  interception  of  the  private  communication  will 
assist  in  the  investigation  of  the  crime; 

(/?)  other  investigative  methods  have  been  tried  without  suc- 
cess, no  other  method  is  likely  to  succeed  or  the  urgency  is 
such  that  no  other  method  is  practicable;  and 

(c)  it  would  be  in  the  best  interests  of  the  administration  of 
justice,  having  regard  to  the  seriousness  of  the  facts  and 
circumstances  of  the  crime  under  investigation. 


Undercover 
investigation 


(2)  The  judge  shall  not  refuse  to  issue  a  warrant  on  the  basis 
that  a  peace  officer  or  an  agent  of  a  peace  officer  will  be  a  party 
to  the  communication. 


Office  of  solicitor  134.    A  judge  shall  not  issue  a  warrant  to  intercept  a  private 

communication  at  the  office  of  a  solicitor  or  any  place  ordinarily 
used  by  a  solicitor  for  the  purpose  of  consulting  with  clients,  un- 
less the  judge  is  satisfied,  in  addition,  that  there  are  reasonable 
grounds  to  believe  that  the  solicitor  or  any  of  the  solicitor's  part- 
ners, associates  or  employees 

(a)  is  or  is  about  to  become  a  participant  in  the  crime  under 
investigation;  or 
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(b)  is  the  victim  of  the  crime  under  investigation  and  has 
requested  that  the  interception  be  made. 

Home  of  solicitor  135.   A  judge  shall  not  issue  a  warrant  to  intercept  a  private 

communication  at  the  home  of  a  solicitor,  unless  the  judge  is  satis- 
fied, in  addition,  that  there  are  reasonable  grounds  to  believe  that 
the  solicitor  or  any  member  of  the  solicitor's  household 

(a)  is  or  is  about  to  become  a  participant  in  the  crime  under 
investigation;  or 

(b)  is  the  victim  of  the  crime  under  investigation  and  has 
requested  that  the  interception  be  made. 


Unknown  places  136.    A  judge  shall  not  issue  a  warrant  to  intercept  private 

communications  at  unknown  places,  unless  the  person  whose  pri- 
vate communications  are  to  be  intercepted  is  individually  identified 
in  the  warrant. 


Unidentified 
persons 


137.  A  judge  shall  not  issue  a  warrant  to  intercept  private 
communications  of  persons  who  are  not  individually  identified, 
unless  the  places  at  which  the  interception  is  to  occur  are  identified 
in  the  warrant. 


Authority  to 
make 
surreptitious  entrv 


138.  At  the  request  of  the  applicant,  the  judge  may,  by  the 
warrant,  grant  authority  to  enter  any  place  surreptitiously  to  install, 
service  or  remove  a  surveillance  device,  if  the  judge  is  satisfied 
there  are  reasonable  grounds  to  believe  that  less  intrusive  means  of 
installation,  service  or  removal  are  unlikely  to  be  effective. 


Assistance  order  139.   (1)  When  issuing  a  warrant,  the  judge  may,  at  the  re- 

quest of  the  applicant,  make  an  order  directing  any  person  engaged 
in  providing  a  communication  or  telecommunication  service,  or  the 
owner  of  or  any  person  engaged  in  managing  or  taking  care  of  the 
place  in  which  a  surveillance  device  is  to  be  installed,  to  give  such 
assistance  as  the  judge  may  specify  in  the  order. 

Compensation  (2)  The  order  may  provide  that  reasonable  compensation  be 

paid  for  the  assistance. 

Form  of  order  (3)  The  order  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  judge  who  issues  it. 

Contents  of  order  (4)  The  order  shall  be  directed  to  a  named  person  or  organiza- 

tion and  shall  disclose 
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Warning  in  order 


(a)  the  applicant's  name; 

(b)  the  nature  of  the  assistance  to  be  given; 

(c)  the  date  and  place  of  issuance;  and 

(d)  the  name  and  jurisdiction  of  the  judge. 

(5)  The  order  shall  contain  a  warning  that  failure  to  obey  the 
order  is  a  crime  under  paragraph  \2\(b)  of  the  proposed  Criminal 
Code  (LRC)  (disobeying  a  court  order). 


Imposition  of 
conditions  to 
minimize 
intrusion 


140.   A  judge  who  issues  a  warrant  may  include  in  it  any  of 
the  following  conditions: 

(a)  that  the  interception  be  monitored  by  a  person  at  all  times; 

{b)  that,  so  far  as  is  reasonably  practicable,  only  the  commu- 
nications of  persons  individually  identified  or  encompassed  by 
a  general  interception  clause  in  the  warrant  be  intercepted; 

(c)  where  private  communications  at  a  telephone  available  to 
the  public  will  be  intercepted,  that  the  interception  be  moni- 
tored by  a  person  at  all  times  and  that,  where  practicable,  the 
telephone  be  observed  at  all  times; 

(d)  that  reasonable  steps  be  taken  not  to  intercept  communica- 
tions between  persons  in  such  privileged  or  confidential 
relationships  as  may  be  specified  by  the  judge; 

(e)  that  the  interception  stop  when  the  objective  of  the  inves- 
tigation, as  disclosed  in  the  application  for  the  warrant,  is 
attained; 

(/)  where  private  communications  on  a  party  line  will  be  inter- 
cepted, that  the  interception  be  monitored  by  a  person  at  all 
times; 

(g)  where  authority  is  given  to  enter  a  place  surreptitiously, 
that  the  entry  be  made  or  not  be  made  by  certain  means; 

(/?)  that  periodic  reports  be  made  to  the  judge  identifying  any 
person  who  is  not  individually  identified  in  the  warrant  but 
whose  private  communications  are  being  intercepted; 

(/)  that  periodic  reports  be  made  to  the  judge  identifying  any 
place  that  is  not  identified  in  the  warrant  but  where 
interceptions  are  occurring; 

(J)  that  any  application  for  a  renewal  of  the  warrant,  for  an 
amendment  to  the  warrant  or  for  a  separate  warrant  in  respect 
of  the  same  investigation  be  made  to  the  same  judge  who 
issued  the  original  warrant;  and 

(k)  any  other  conditions  that  the  judge  considers  advisable  to 
minimize  interceptions  that  would  not  assist  in  the  investiga- 
tion of  the  crime. 
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Form  of  warrant  141.   A  warrant  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  judge  who  issues  it. 


Contents  of 
warrant 


142.   The  warrant  shall  disclose 
{a)  the  applicant's  name; 

(b)  the  crime  under  investigation; 

(c)  the  type  of  private  communication  that  may  be  intercepted; 

(cl)  a  general  description  of  the  means  of  interception  that  may 
be  used; 

(e)  as  precisely  as  possible,  the  persons  or  class  of  persons 
whose  private  communications  may  be  intercepted; 

(/)  the  places,  if  known,  at  which  the  interception  may  occur; 

(#)  if  authority  to  make  a  surreptitious  entry  is  being  granted, 
the  place  that  may  be  entered; 

(h)  any  conditions  imposed  by  the  judge; 

(i)  the  date  the  warrant  expires; 

(/)  the  date  and  place  of  issuance;  and 

(k)  the  name  and  jurisdiction  of  the  judge. 


Expiration  period  143.   The  judge  shall  set  out  in  the  warrant  an  expiry  date  not 

more  than  sixty  days  after  the  date  of  issue. 


Applicant 


3.  Renewal  of  Warrant 

144.  An  application  to  renew  a  warrant  may  be  made  by  the 
designated  agent  who  applied  for  the  warrant  or  any  other  agent  of 
the  same  designation. 


Manner  of 

making 

application 

Form  of  written 
application 


145.   (1)  The  application  shall  be  made  unilaterally,  in  person 
and  in  private,  orally  or  in  writing. 

(2)  An  application  in  writing  shall  be  in  the  prescribed  form. 


Time  and  place  146.   An  application  to  renew  a  warrant  shall  be  made  before 

ot  application  me  warrant  expires,  and  shall  be  made  to  a  judge  of  the  province 

in  which  the  warrant  was  issued. 


Presentation  of  147.   (1)  The  application  shall  be  presented  by  the  applicant, 

application  an(j  jfS  contents  shall  be  sworn  by  a  peace  officer. 
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Contents  of 
application 


(2)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(d)  the  reasons  for  requesting  a  renewal  of  the  warrant; 

(e)  full  particulars,  including  dates  and  times,  of  any  intercep- 
tion made  or  attempted  under  the  warrant; 

(/)  any  information  that  was  obtained  by  interception  under 
the  warrant; 

(g)  a  list  of  any  previous  applications  to  renew  the  warrant, 
including  the  date  each  application  was  made,  the  name  of  the 
judge  who  heard  each  application  and  whether  each  applica- 
tion was  withdrawn,  refused  or  granted; 

(h)  whether  the  warrant  being  renewed  contains  a  general 
interception  clause; 

(/')  whether  an  application  to  amend  the  warrant  is  being 
brought,  together  with  the  application  for  a  renewal,  to  add 
new  persons  whose  private  communications  may  be  inter- 
cepted or  new  places  at  which  interceptions  may  occur; 

(J)  the  period  for  which  the  renewal  is  requested;  and 

(k)  if  the  applicant  requests  that  the  warrant  be  renewed  for  a 
period  exceeding  thirty  days,  the  grounds  for  believing  that  the 
longer  period  is  necessary. 


Procedure  on 

hearing 

application 


148.   Sections  10  and  1 1  apply  to  an  application  to  renew  a 
warrant. 


Grounds  for 
renewal 


149.  A  judge  who,  on  application,  is  satisfied  that  the  grounds 
on  which  a  warrant  was  issued  still  exist  may  renew  the  warrant  by 
endorsing  it,  signing  the  endorsement  and  indicating  the  date  and 
place  of  renewal. 


Restriction  on 

renewal  of 

warrant 

containing 

general 

interception 

clause 


150.  A  warrant  that  contains  a  general  interception  clause 
may  not  be  renewed  unless  the  warrant  is  amended,  in  accordance 
with  the  amendment  procedure,  to  specify  the  identities  of  persons 
or  locations  of  places  previously  encompassed  by  the  clause  but 
since  ascertained. 


Expiration  period  151.   (  1  )  A  warrant  expires  thirty  days  after  the  date  of 

renewal. 
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Extending 
expiration  period 


(2)  A  judge  who  is  satisfied  that  the  investigation  will  proba- 
bly take  more  than  thirty  days  to  complete  and  that  it  would  be 
impracticable  for  the  applicant  to  apply  for  a  further  renewal  may 
renew  the  warrant  for  a  period  of  more  than  thirty  days  but  not 
more  than  sixty  days  after  the  date  of  renewal. 


Applicant 


4.  Amendment  of  Warrant 

152.  An  application  to  amend  a  warrant  may  be  made  by  the 
designated  agent  who  applied  for  the  warrant  or  any  other  agent  of 
the  same  designation. 


Manner  of 
making 

application 

Form  of  written 
application 


153.   (1)  The  application  shall  be  made  unilaterally,  in  person 
and  in  private,  orally  or  in  writing. 

(2)  An  application  in  writing  shall  be  in  the  prescribed  form. 


Time  and  place 
of  application 


154.  An  application  to  amend  a  warrant  shall  be  made  before 
the  warrant  expires,  and  shall  be  made  to  a  judge  of  the  province 
in  which  the  warrant  was  issued. 


Presentation  of 
application 

Contents  of 
application 


155.    (  1  )  The  application  shall  be  presented  by  the  applicant, 
and  its  contents  shall  be  sworn  by  a  peace  officer. 

(2)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation; 

(d)  the  amendment  being  requested; 

(e)  the  reasons  for  requesting  the  amendment; 

(/)  full  particulars,  including  dates  and  times,  of  any  intercep- 
tion made  or  attempted  under  the  warrant; 

(g)  any  information  that  was  obtained  by  interception  under 
the  warrant;  and 

(/()  a  list  of  any  previous  applications  to  amend  the  warrant, 
including  the  date  each  application  was  made,  the  name  of  the 
judge  who  heard  each  application  and  whether  each  applica- 
tion was  withdrawn,  refused  or  granted. 
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Procedure  on 

hearing 

application 


156.   Sections  10  and  11  apply  to  an  application  to  amend  a 
warrant. 


Grounds  for  and 
nature  of 
amendment 


157.  A  judge  may,  on  application,  amend  a  warrant  to  provide 
for  any  of  the  following  if  the  judge  is  satisfied  that  the  amend- 
ment relates  to  the  investigation  of  the  same  crime  disclosed  in  the 
warrant: 

(a)  a  more  accurate  description  of  individually  identified  per- 
sons whose  private  communications  may  be  intercepted  under 
the  warrant; 

(b)  the  identity  of  persons,  previously  encompassed  by  a  gen- 
eral interception  clause  but  since  ascertained,  whose  private 
communications  may  be  intercepted  under  the  warrant; 

(c)  the  places,  previously  encompassed  by  a  general  intercep- 
tion clause  but  since  ascertained,  at  which  the  interception  may 
occur  under  the  warrant; 

(d)  the  addition  of  new  persons  whose  private  communications 
may  be  intercepted  or  new  places  at  which  interceptions  may 
occur,  if  the  judge  is  satisfied,  in  addition,  that  the  grounds  for 
issuing  a  warrant  to  intercept  private  communications  of  such 
persons  or  at  such  places  exist; 

(e)  the  deletion  of  persons  whose  private  communications  may 
be  intercepted  or  places  at  which  the  interception  may  occur; 

(/)  authority  to  enter  a  place  surreptitiously  to  install,  service 
or  remove  a  surveillance  device,  if  the  judge  is  satisfied,  in 
addition,  that  there  are  reasonable  grounds  to  believe  that  less 
intrusive  means  of  installation,  service  or  removal  are  unlikely 
to  be  effective; 

(g)  a  change  in  the  means  of  interception  that  may  be  used; 

(//)  changes  in  the  conditions  of  the  warrant;  and 

(/)  any  condition  that  a  judge  may  include  when  issuing  a 
warrant. 


Making  the 
amendment 


158.  A  judge  may  amend  a  warrant  by  endorsing  an  amend- 
ment on  it  and  signing  the  endorsement,  or  by  signing  an  amend- 
ment and  appending  it  to  the  warrant,  and  indicating  the  date  and 
place  of  the  amendment. 


Assistance  order  159.   On  an  application  to  amend  a  warrant,  a  judge  may,  at 

the  request  of  the  applicant,  make  an  assistance  order  pursuant  to 
section  139. 
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DIVISION  II 
WARRANT  UNDER  URGENT  CIRCUMSTANCES 


Grounds  for 

urgent  warrant 


Additional 

ground  it' 
application  by 
telephone 


160.  (1)  A  judge  of  the  province  in  which  a  private  commu- 
nication is  to  be  intercepted  who  is  designated  by  the  Chief  Justice 
of  the  Criminal  Court  to  hear  applications  for  warrants  in  urgent 
circumstances  may,  on  application,  issue  a  warrant  authorizing  the 
interception,  by  means  of  a  surveillance  device,  of  the  private  com- 
munication if  the  judge  is  satisfied  that  the  grounds  for  issuing  a 
warrant  exist  and  that  there  are  reasonable  grounds  to  believe  that 
the  warrant  is  urgently  required  and  cannot  with  reasonable  dili- 
gence be  obtained  under  Division  I. 

(2)  The  judge  may  issue  the  warrant  on  an  application  made 
by  telephone  or  other  means  of  telecommunication  if  the  judge  is 
satisfied,  in  addition,  that  there  are  reasonable  grounds  to  believe 
that  it  is  impracticable  for  the  applicant  to  appear  in  person. 


Federal  applicant 


Provincial 
applicant 


161.  (1)  A  federally  designated  peace  officer  designated  in 
writing  may  make  the  application  if  the  crime  under  investigation 
is  one  in  respect  of  which  proceedings  may  be  instituted  at  the  in- 
stance of  the  Government  of  Canada  and  conducted  by  or  on  be- 
half of  the  Attorney  General  of  Canada. 

(2)  A  provincially  designated  peace  officer  designated  in  writ- 
ing may  make  the  application  in  the  province  of  designation  if  the 
private  communication  is  to  be  intercepted  in  that  province  and  the 
crime  under  investigation  is  one  in  respect  of  which  proceedings 
may  be  instituted  at  the  instance  of  the  government  of  a  province 
and  conducted  by  or  on  behalf  of  the  Attorney  General  of  a 
province. 


Application  in 
person  or  by 
telephone 


162.  (  1  )  The  application  shall  be  made  in  person  or,  if  it  is 
impracticable  for  the  applicant  to  appear  in  person,  by  telephone  or 
other  means  of  telecommunication. 


Manner  of 

making 

application 


(2)  The  application  shall  be  made  orally,  unilaterally,  in 
private  and  on  oath. 


Additional 
contents  of 
application 


163.  In  addition  to  disclosing  the  information  required  to  be 
disclosed  in  an  application  for  a  warrant  under  subsection  131(2), 
the  application  shall  disclose 

(a)  the  time  the  application  is  made; 
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(b)  the  grounds  for  believing  that  the  warrant  is  urgently  re- 
quired and  cannot  with  reasonable  diligence  be  obtained  under 
Division  I;  and 

(c)  in  the  case  of  an  application  made  by  telephone  or  other 
means  of  telecommunication,  the  circumstances  that  make  it 
impracticable  for  the  applicant  to  appear  in  person. 


Application  of 
general  rules  for 
warrants 


164.  Sections  10  to  12  apply  to  an  application  for  a  warrant 
under  this  Division  and  sections  134  to  142  apply  to  the  issuance 
of  a  warrant. 


Expiration  period 


Renewal  or 
amendment  of 
warrant 


165.   (  1  )  The  judge  shall  set  out  in  the  warrant  an  expiry  date 
and  time  not  more  than  thirty-six  hours  after  the  time  of  issue. 

(2)  The  warrant  may  not  be  renewed  or  amended. 


CHAPTER  IV 

CONFIDENTIALITY  OF  MATERIALS 

AND  OBSCURING  INFORMATION 


Confidential 
documents 


166.   The  following  material  is  confidential: 

(a)  a  warrant; 

(b)  an  order  extending  the  time  for  giving  notice  of  an 
interception  or  a  surreptitious  entry; 

(c)  an  application  to  issue,  renew  or  amend  the  warrant  or  to 
make  the  order  extending  time,  or  the  record  of  the  application 
and  its  transcription; 

(d)  any  evidence  received  by  a  judge  when  hearing  the  appli- 
cation, and  the  record  of  any  oral  evidence  received  and  its 
transcription; 

(e)  an  assistance  order  made  pursuant  to  section  139;  and 
(J)  an  order  to  obscure  information. 


Order  to  obscure 
information 


167.  (1)  A  judge  may,  on  the  request  of  an  applicant  at  the 
time  an  application  to  issue,  renew  or  amend  a  warrant  or  to  make 
an  order  extending  the  time  for  giving  notice  of  an  interception  or 
a  surreptitious  entry  is  made,  obscure  or  order  obscured  any 
information  contained  in  confidential  material. 
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Grounds  for 

obscuring 
information 


Form  and 
contents  of  order 


(2)  The  judge  may  obscure  the  information  or  order  it  ob- 
scured if  the  judge  is  satisfied  that  the  information,  if  revealed, 
would 

(a)  pose  a  risk  to  anyone's  safety; 

(b)  frustrate  an  ongoing  police  investigation; 

(c)  reveal  particular  intelligence  gathering  techniques  that 
ought  to  remain  secret;  or 

{d)  cause  substantial  prejudice  to  the  interests  of  innocent 
persons. 

168.  An  order  to  obscure  information  shall  be  in  writing,  in 
the  prescribed  form  and  signed  by  the  judge  who  issues  it,  and 
shall  disclose 

(a)  the  applicant's  name; 

(b)  the  information  to  be  obscured; 

(c)  the  date  and  place  of  issuance;  and 

(d)  the  name  and  jurisdiction  of  the  judge. 


Copy  of  material  169.    (1)  Where  information  is  to  be  obscured,  a  copy  shall  be 

made  of  the  material  that  contains  the  information. 


Obscuring 
information  on 
copy 


(2)  The  information  shall  be  obscured  on  the  copy,  leaving  the 
information  on  the  original  material  unobscured. 


Sealed  packet  170.   (1)  Immediately  after  determining  an  application  to 

issue,  renew  or  amend  a  warrant  or  to  make  an  order  extending  the 
time  for  giving  notice  of  an  interception  or  surreptitious  entry,  the 
judge  shall  seal  in  a  packet 

(a)  the  original  of  all  the  confidential  material;  and 

{b)  the  copy  of  any  material  on  which  information  has  been 
obscured. 


Custody  of  packet  (2)  The  sealed  packet  shall  be  kept  in  the  custody  of  the  court 

in  a  place,  specified  by  the  judge,  to  which  the  public  has  no 
access. 


Copy  of  packet  171.   The  applicant  may  keep  a  copy  of  all  the  materials 

contained  in  the  sealed  packet. 
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Prohibition 


172.   No  one  shall  open  or  remove  the  contents  of  a  sealed 
packet  except  as  directed  by  a  judge. 


Examining 
contents  on 
hearing  other 
applications 


173.  A  judge  may  have  the  sealed  packet  opened  and  may  ex- 
amine the  contents  in  dealing  with  any  application  if  the  judge 
considers  it  necessary  to  do  so  in  order  to  determine  the 
application. 


Opening  packet 
to  prepare 
transcript 


174.  A  judge  may  direct  that  the  sealed  packet  be  opened  and 
the  contents  removed  to  have  a  transcript  prepared  of  any  oral 
record  contained  in  the  packet. 


CHAPTER  V 
INTERCEPTING  AND  ENTERING 


Person  who  may 
intercept 


175.  Where  the  interception  of  a  private  communication  is  au- 
thorized under  a  warrant,  the  communication  may  be  intercepted 
by 

(a)  a  federally  designated  person,  if  the  application  for  the 
warrant  was  made  by  a  federally  designated  applicant; 

(b)  a  provincially  designated  person,  if  the  application  for  the 
warrant  was  made  by  a  provincially  designated  applicant;  or 

(c)  a  person  who  is  a  party  to  the  communication. 


Repair  and 
compensation  for 
entry 


176.  Where,  as  a  result  of  an  entry  to  install,  service  or  re- 
move a  surveillance  device,  property  is  damaged,  the  government 
or  agency  whose  servant  or  agent  caused  the  damage  shall  take 
prompt  and  reasonable  steps  to  repair  it  and,  after  notice  of  the 
entry  is  given,  compensate  the  owner  of  the  property  for  any 
unrepaired  damage. 
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CHAPTER  VI 

NOTIFICATION  OF  INTERCEPTION 

AND  SURREPTITIOUS  ENTRY 


DIVISION  I 
GIVING  NOTICE 


Written  notice  177.   The  Solicitor  General  of  Canada  or  the  provincial  minis- 

ter on  whose  behalf  an  application  for  a  warrant  was  made  shall 
notify  in  writing 

(a)  any  person  who  was  the  object  of  an  interception  made 
pursuant  to  the  warrant  unless  the  person  has  already  been 
given  notice  of  an  intention  to  tender  evidence  of  the  intercep- 
tion; and 

(b)  any  person  whose  place  was  entered  surreptitiously 
pursuant  to  the  warrant. 


Time  of  notice  178.   The  notice  shall  be  given  within  ninety  days  after  the 

warrant  expires. 


Contents  of 
notice  of 
interception 


179.  (1)  A  notice  of  an  interception  shall  disclose  the  date  of 
the  interception,  and  shall  be  accompanied  by  a  copy  of  the 
warrant. 


Contents  of 
notice  of  entry 


Service  of  notice 


Inability  to  serve 
notice 


(2)  A  notice  of  a  surreptitious  entry  shall  disclose  the  place 
that  was  entered  and  the  date  of  the  entry,  and  shall  be  accompa- 
nied by  a  copy  of  the  warrant. 


180.  (1)  Service  of  the  notice  shall  be  made  and  proof  of  its 
service  shall  be  given  in  accordance  with  such  regulations  as  the 
Governor  in  Council  may  make  for  the  purpose. 

(2)  Where  the  notice  cannot  be  served,  a  peace  officer  with 
knowledge  of  the  facts  shall  provide  the  court  with  an  affidavit  set- 
ting out  the  reason  why  the  notice  was  not  served  and  the  efforts 
that  were  made  to  locate  the  person. 


297 


DIVISION  II 
APPLICATION  TO  EXTEND  TIME  FOR  NOTICE 


Power  to  extend 
time  of  notice 


Successive 
extensions 


181.    (1)  A  judge  who,  on  application,  is  satisfied  that 

(a)  the  investigation  of  the  crime  to  which  a  warrant  relates, 
or  a  subsequent  investigation  of  another  crime  referred  to  in 
subparagraph  133(l)(a)(i)  commenced  as  a  result  of  the  earlier 
investigation,  is  continuing,  and 

(b)  it  would  be  in  the  best  interests  of  the  administration  of 
justice 

may  order  that  the  time  for  giving  notice  of  an  interception  or 
surreptitious  entry  be  extended. 

(2)  A  judge  may  grant  more  than  one  extension  of  time  as 
long  as  the  total  extra  time  granted  does  not  exceed  three  years. 


Applicant 


182.  An  application  for  extension  may  be  made  by  the  Solic- 
itor General  of  Canada  or  the  provincial  minister  who  is  required 
to  give  notice  of  the  interception  or  surreptitious  entry. 


Manner  of 

making 

application 


Contents  of 
affidavit 


183.  (1)  The  application  shall  be  made  to  a  judge  unilaterally, 
in  person  and  in  private,  orally  or  in  writing,  before  the  ninety-day 
period  or  an  extension  of  that  period  ends  and  shall  be  supported 
by  an  affidavit  of  a  peace  officer. 

(2)  The  affidavit  shall  disclose 

(a)  the  facts  relied  on  to  justify  the  granting  of  an  extension; 
and 

(b)  a  list  of  any  previous  applications  for  extensions  in  respect 
of  the  same  warrant  indicating  the  date  each  previous  applica- 
tion was  made,  the  name  of  the  judge  who  heard  each  applica- 
tion and  whether  each  application  was  withdrawn,  refused  or 
granted. 


CHAPTER  VII 

APPLICATION  FOR  DETAILS 

OF  INTERCEPTION 


Applicant  and 
notice 


184.  An  accused  who  discovers  that  a  private  communication 
to  which  the  accused  was  a  party  has  been  intercepted  by  means  of 
a  surveillance  device  may  apply  in  writing  to  a  judge  on  two  clear 
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days'  notice  to  the  prosecutor  for  an  order  requiring  the  prosecutor 
to  disclose  details  of  the  intercepted  private  communication. 


Contents  of 
application 


Affidavit  in 
support 


185.   (1)  The  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  with  which  the  applicant  is  charged; 

(d)  the  nature  of  the  order  requested;  and 

(e)  the  reasons  for  requesting  the  order. 

(2)  The  application  shall  be  supported  by  an  affidavit. 


Service  of  notice  186.    A  notice  setting  out  the  time,  date  and  place  the  applica- 

tion is  to  be  heard  shall  be  served,  together  with  the  application 
and  the  supporting  affidavit,  on  the  prosecutor. 


Hearing  evidence  187.   A  judge  to  whom  an  application  is  made  may  receive 

evidence,  including  evidence  by  affidavit. 


Service  of 
affidavit 


Questioning 
deponent 


188.  (1)  Where  an  affidavit  is  to  be  tendered  as  evidence,  the 
affidavit  shall  be  served,  within  a  reasonable  time  before  the 
application  is  to  be  heard,  on  the  prosecutor. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may  be 
questioned  on  the  affidavit. 


Evidence  on  oath 


189.   The  evidence  of  any  person  shall  be  on  oath. 


Recording 
evidence 


Identification  of 
record 


190.   (1)  Any  oral  evidence  heard  by  the  judge  shall  be 
recorded  verbatim,  either  in  writing  or  by  electronic  means. 

(2)  The  record  of  oral  evidence  shall  be  identified  as  to  time, 
date  and  contents. 


Certification  of  (3)  Any  transcription  of  the  record  of  oral  evidence  shall  be 

transcript  certified  as  to  time,  date  and  accuracy. 


Disclosure  of 
further  details 


191.  A  judge  who,  on  application,  is  satisfied  that  details  of 
an  intercepted  private  communication  are  relevant  to  the  crime 
with  which  the  applicant  is  charged  and  are  necessary  for  the 
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applicant  to  make  full  answer  and  defence  may  order  the  prosecu- 
tor to  disclose  such  details  as  can  be  ascertained  by  due  diligence. 


Form  of  order  192.   The  order  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  judge  who  issues  it. 


Contents  of  order 


193.   The  order  shall  disclose 

(a)  the  applicant's  name; 

{b)  the  crime  with  which  the  applicant  is  charged; 

(c)  the  decision  of  the  judge; 

(d)  the  date  and  place  of  issuance;  and 

(e)  the  name  and  jurisdiction  of  the  judge. 


CHAPTER  VIII 

PROCEDURE  FOR  TENDERING  EVIDENCE 

AND  OBTAINING  ADDITIONAL  INFORMATION 


DIVISION  I 
NOTICE  OF  INTENT  TO  TENDER  EVIDENCE 


Notice 


Accompanying 
documents 


194.  (1)  A  prosecutor  who  intends  to  tender  evidence  of  a 
private  communication  that  was  intercepted  by  means  of  a  surveil- 
lance device  shall  give  the  accused  reasonable  notice  of  that 
intention. 

(2)  The  notice  shall  contain 

(a)  a  transcript  of  any  private  communication  that  will  be  ten- 
dered in  the  form  of  a  recording,  or  a  statement  giving  full 
particulars  of  any  private  communication  that  will  be  tendered 
by  a  witness; 

(b)  the  time,  date  and  place  of  the  private  communication  and 
the  names  of  all  parties  to  it,  if  known;  and 

(c)  if  the  private  communication  was  intercepted  pursuant  to  a 
warrant,  a  copy  of  the  warrant  and  any  material  relating  to  an 
application  to  issue,  renew  or  amend  the  warrant. 
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DIVISION  II 
APPLICATION  FOR  FURTHER  PARTICULARS 


Applicant  ami 
notice 


195.  An  accused  who  has  received  notice  of  the  prosecutor's 
intention  to  tender  evidence  of  an  intercepted  private  communica- 
tion may  apply  in  writing  to  a  judge  on  two  clear  days'  notice  to 
the  prosecutor  for  further  particulars  of  the  private  communication. 


Order  for  further  196.    A  judge  who,  on  application,  is  satisfied  that  further 

particulars  particulars  are  necessary  for  the  accused  to  make  full  answer  and 

defence  may  order  that  further  particulars  be  given. 


Additional 
procedures 


197.    Sections    185   to   190,    192  and    193  apply  to  this 
application. 


DIVISION  III 
APPLICATION  TO  REVEAL 
OBSCURED  INFORMATION 


Applicant 


198.  An  accused  who  has  received  notice  of  the  prosecutor's 
intention  to  tender  evidence  of  an  intercepted  private  communica- 
tion may  apply  in  writing  for  an  order  to  reveal  information 
obscured  in  the  material  that  accompanied  the  notice. 


Manner  of 

making 

application 


199.   The  application  shall  be  made  in  person  to  a  judge  on 
two  clear  days'  notice  to  the  prosecutor. 


Hearing  the 
application 


200.  On  hearing  the  application,  the  judge  shall  examine  the 
material  contained  in  the  sealed  packet  in  the  presence  of  the 
accused  and  the  prosecutor  without  allowing  the  accused  to 
examine  it. 


Order  to  reveal 
information 


201.  A  judge  who,  on  application,  is  satisfied  that  information 
that  has  been  obscured  in  any  material  given  to  the  accused  relat- 
ing to  the  warrant  is  necessary  for  the  accused  to  make  full  answer 
and  defence  may  order  that  the  information  be  revealed  to  the 
accused. 
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Additional 
procedures 


202.   Sections  185  to  190,  192  and  193  apply  to  this  applica- 


tion. 


Appeal 


203.   The  judge's  decision  may  be  appealed  to  a  judge  of  the 
court  of  appeal. 


CHAPTER  IX 
EVIDENTIARY  RULES 


Affidavit 
evidence 


204.   Evidence  of  the  following  matters  may  be  tendered  by 
affidavit: 

(a)  the  times  when  and  the  places  at  which  a  private  commu- 
nication was  intercepted; 

(b)  the  means  by  which  a  private  communication  was 
intercepted; 

(c)  the  history  of  the  custody  of  any  recording  of  an 
intercepted  private  communication;  and 

(d)  service  of  a  notice  of  intention  to  tender  evidence. 


Status  of 
applicant 


205.  The  recital  in  a  warrant  that  a  person  is  a  designated 
agent  or  a  designated  peace  officer  is,  in  the  absence  of  evidence 
to  the  contrary,  proof  of  that  fact. 


Absence  of  206.    In  any  proceeding  in  which  it  is  material  for  a  court  to 

original  warrant  t>e  satisfied  that  an  interception  of  a  private  communication  was 

authorized  by  a  warrant  issued  on  application  made  by  telephone 
or  other  means  of  telecommunication,  the  absence  of  the  original 
warrant  is,  in  the  absence  of  evidence  to  the  contrary,  proof  that 
the  interception  was  not  authorized  by  a  warrant. 


CHAPTER  X 
ANNUAL  REPORT 


Preparation  of  207.   (1)  The  Solicitor  General  of  Canada  and  each  provincial 

rePort  minister  shall,  as  soon  as  possible  after  the  end  of  each  year,  pre- 

pare a  report  on  the  electronic  surveillance  activity  conducted  on 
each  of  their  behalf  during  the  year. 
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Laying  before  (2)  The  Solicitor  General  of  Canada  shall  have  the  report  laid 

Parliament  before  Parliament  without  delay. 

Publication  (3)  Each  provincial  minister  shall  publish  the  report  or  other- 

wise make  it  available  to  the  public  without  delay. 


Contents  of  208.   The  annual  reports  shall  set  out 

(a)  the  number  of  applications  for  warrants,  renewals  and 
amendments,  listed  separately; 

(b)  the  number  of  warrants,  renewals  and  amendments  that 
were  issued,  refused  or  issued  with  judicially-imposed 
conditions; 

(c)  the  number  of  persons  identified  in  warrants  who  were 
prosecuted  by  the  Attorney  General  of  Canada  or  of  the  prov- 
ince, as  a  result  of  interceptions  made  under  warrants,  for 

(i)  a  crime  specified  in  the  warrant, 

(ii)  a  crime  referred  to  in  subparagraph    133(l)(o)(i)  that 

was  not  specified  in  the  warrant,  and 

(iii)  a  crime  other  than  a  crime  referred  to  in  subparagraph 

I33(l)(a)(i); 

(d)  the  number  of  persons  not  identified  in  warrants  who,  be- 
cause of  information  obtained  from  intercepted  private  com- 
munications made  under  warrants,  were  prosecuted  by  the 
Attorney  General  of  Canada  or  of  the  province  for 

(i)  a  crime  specified  in  a  warrant, 

(ii)  a  crime  referred  to  in  subparagraph   I33(l)(a)(i)  that 

was  not  specified  in  a  warrant,  and 

(iii)  a  crime  other  than  a  crime  referred  to  in  subparagraph 

133(l)(a)(i); 

(e)  the  average  period  for  which  warrants  and  renewals  were 
issued; 

(J)  the  number  of  warrants  that,  when  renewed,  were  valid  for 

periods  of 

(i)  sixty  to  one  hundred  and  nineteen  days, 
(ii)  one  hundred  and  twenty  to  one  hundred  and  seventy- 
nine  days, 

(iii)  one  hundred  and  eighty  to  two  hundred  and  thirty-nine 
days,  and 
(iv)  two  hundred  and  forty  days  or  more; 

(#)  the  crimes  specified  in  warrants  and  the  number  of 
warrants,  renewals  and  amendments  issued  for  each  crime; 

(/;)  a  description  of  all  classes  of  places  specified  in  warrants 
and  the  number  of  warrants  issued  for  each  class  of  place; 
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(/)  a  general  description  of  the  means  of  interception  specified 
in  warrants; 

(/')  the  number  of  persons  arrested  because  of  information 
obtained  from  a  private  communication  intercepted  under  a 
warrant; 

(k)  the  number  of  notices  of  interception  of  private  communi- 
cations or  of  surreptitious  entry  given; 

(/)  the  number  of  criminal  proceedings,  commenced  by  the 
Attorney  General  of  Canada,  or  of  the  province,  in  which  pri- 
vate communications  intercepted  under  a  warrant  were  ten- 
dered as  evidence  and  the  number  of  those  proceedings  where 
the  accused  was  convicted; 

(m)  the  number  of  investigations  in  which  information  ob- 
tained from  a  private  communication  intercepted  under  a  war- 
rant was  used,  although  the  private  communication  was  not 
adduced  in  evidence  in  criminal  proceedings; 

(n)  the  number  of  prosecutions  commenced  against  officers  or 
servants  of  Her  Majesty  for  crimes  under  section  66  (intercep- 
tion of  private  communications),  67  (entry  to  install  instru- 
ment) or  68  (disclosure  of  private  communications)  of  the 
proposed  Criminal  Code  (LRC);  and 

(o)  a  general  assessment  of  the  importance  of  the  interception 
of  private  communications  for  the  investigation,  prevention 
and  prosecution  of  crimes  in  Canada  or  the  province. 
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PART  SIX 


DISPOSITION  OF  SEIZED  THINGS 


CHAPTER  I 
INTERPRETATION 


Application  of 
Part 


Exception  if 
privilege  claimed 


209.  (1)  This  Part  applies  to  anything  seized  under  Part  Two 
(Search  and  Seizure)  as  an  object  of  seizure  or  seized  under  Part 
Three  (Obtaining  Forensic  Evidence)  as  an  object  of  seizure  that 
was  removed  from  inside  a  person's  body. 

(2)  If  a  claim  of  privilege  is  made  in  respect  of  the  seized 
thing  or  information  contained  in  it,  the  seized  thing  shall  be  dealt 
with  in  accordance  with  Part  Seven  (Privilege  in  Relation  to  Seized 
Things). 


CHAPTER  II 
DUTIES  OF  PEACE  OFFICER  ON  SEIZURE 


DIVISION  I 
INVENTORY  OF  SEIZED  THINGS 


Preparation  and 
offer  of  inventory 


Inventory  for 

copied 

information 

Posting  copy  of 
inventory 


210.  (1)  A  peace  officer  shall,  at  the  time  of  seizure  or  as 
soon  as  practicable  after  the  seizure, 

(a)  prepare  and  sign  an  inventory  of  any  seized  things  that 
describes  them  with  reasonable  particularity;  and 

(b)  offer  to  provide  a  copy  of  the  inventory  to  any  person  who 
was  in  apparent  possession  of  the  seized  things  at  the  time  of 
the  seizure,  and  shall,  at  the  person's  request,  provide  a  copy 
of  the  inventory. 

(2)  If  a  copy  of  information  contained  in  a  seized  thing  is 
taken  by  a  peace  officer,  the  inventory  shall  indicate  that  fact. 

(3)  If  no  one  was  in  apparent  possession  of  the  seized  things, 
the  peace  officer  may  post  a  copy  of  the  inventory  where  the 
seizure  was  made. 


305 


Copy  to  person 
with  ownership 
or  possessory 
interest 


(4)  A  peace  officer  who  seizes  anything  shall,  where  practica- 
ble, offer  to  provide  a  copy  of  the  inventory  to  any  other  person 
who  the  officer  believes  has  an  ownership  or  a  possessory  interest 
in  the  seized  thing  and  shall,  at  the  person's  request,  provide  a 
copy  of  the  inventory. 


DIVISION  II 

RETURN  OF  SEIZED  THINGS 

BY  PEACE  OFFICER 


Return  to  person 
lawfully  entitled 
to  possession 


Receipt 


211.  (1)  A  peace  officer  may,  before  a  post-seizure  report  is 
given  to  a  justice,  return  a  seized  thing  to  the  person  who  is  be- 
lieved to  be  lawfully  entitled  to  possession  if,  to  the  knowledge  of 
the  peace  officer,  there  is  no  dispute  as  to  possession  and  the  thing 
is  no  longer  required  for  investigation  or  use  in  any  proceeding. 

(2)  The  officer  shall  get  a  receipt  for  anything  returned. 


DIVISION  III 
POST-SEIZURE  REPORT 


Preparation  of 
report 

Contents  of  report 


212.   (1)  A  peace  officer  shall  prepare  a  post-seizure  report 
for  anything  that  was  seized  and  not  returned. 

(2)  The  post  seizure  report  shall  disclose 

(a)  the  time  and  place  of  seizure; 

(b)  the  name  of  the  officer  who  made  the  seizure  and  the 
name  of  the  police  force  or  other  organization  that  the  officer 
acted  for  when  making  the  seizure; 

(c)  the  name  of  any  person  who  was  given  a  copy  of  the 
inventory; 

(d)  where  anything  not  referred  to  in  a  search  warrant  was 
seized  in  the  course  of  executing  the  warrant,  or  where  any- 
thing was  seized  without  a  warrant,  the  reasons  for  seizing  it; 

(e)  the  names  of  any  persons  who,  to  the  officer's  knowledge, 
may  have  an  ownership  or  a  possessory  interest  in  anything 
seized;  and 

(J)  where  the  search  was  carried  out  pursuant  to  a  warrant 
issued  for  more  than  one  object  of  seizure,  and  not  all  of  the 
objects  of  seizure  were  searched  for,  the  reasons  why  a  search 
was  not  carried  out  for  each  object  of  seizure. 
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Inventory  and 
receipt  to  be 

attached 


(3)  The  peace  officer  shall  attach  to  the  report  the  inventory 
of  seized  things  and  the  receipt  for  anything  that  was  returned. 


Return  of 

post-seizure 

report 

Receipt  and 
filing  of 
post-seizure 
report 


213.  (1)  A  post-seizure  report  shall  be  given,  as  soon  as  prac- 
ticable after  the  seizure,  to  a  justice  in  the  judicial  district  in  which 
the  seizure  was  made. 

(2)  The  justice  who  receives  the  post-seizure  report  shall  have 
it  filed  with  the  clerk  of  the  court  for  the  judicial  district  in  which 
the  seizure  was  made. 


CHAPTER  HI 
CUSTODY  AND  DISPOSAL  OF  SEIZED  THINGS 


DIVISION  I 
GENERAL  PROVISIONS  DEALING  WITH  ORDERS 


Manner  of 

making 

application 


/.  Making  an  Application 

214.  An  application  for  an  order  shall  be  made  in  writing  to  a 
justice  in  the  judicial  district  in  which  the  post-seizure  report  was 
filed,  the  thing  is  in  custody  or  a  charge  in  relation  to  which  the 
thing  is  being  held  was  laid. 


Contents  of 
application 


Affidavit  in 
support 


215.    (1)  An  application  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  a  description  of  the  seized  thing  that  is  the  subject  of  the 
application; 

(e)  the  date  the  seizure  was  made; 
(J)  the  name  of  the  custodian; 

(g)  the  nature  of  the  order  requested; 

(h)  the  reasons  for  requesting  the  order;  and 

(/')  any  additional  information  required  by  this  Part  for  the 
application. 

(2)  The  application  shall  be  supported  by  an  affidavit. 
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Notice  of 
application 


216.  A  notice  setting  out  the  time,  date  and  place  the  applica- 
tion is  to  be  heard  shall  be  served,  together  with  the  application 
and  the  supporting  affidavit,  on  all  parties  to  whom  notice  is 
required  to  be  given. 


Transferring  file 
for  hearing 


217.  If  an  application  is  brought  in  a  judicial  district  other 
than  the  judicial  district  in  which  the  post-seizure  report  is  filed, 
the  clerk  of  the  court  for  the  judicial  district  in  which  the  post- 
seizure  report  is  filed  shall,  on  the  written  request  of  the  applicant, 
have  the  post-seizure  report  and  all  accompanying  material 
transferred  to  the  clerk  of  the  court  for  the  judicial  district  in  which 
the  application  is  to  be  heard. 


2.  The  Hearing 

Power  of  justice  218.   A  justice  to  whom  an  application  is  made  or  who  is  au- 

thorized to  make  an  order  without  an  application  being  made  may, 
in  determining  whether  to  make  an  order, 

(a)  compel  the  attendance  of,  and  question,  the  custodian; 

(b)  examine  a  seized  thing  or  require  it  to  be  produced  for 
examination;  and 

(c)  receive  evidence,  including  evidence  by  affidavit. 


Service  of 
affidavit  evidence 


Questioning 
deponent 


219.  (  1  )  Where  an  affidavit  is  to  be  tendered  as  evidence,  the 
affidavit  shall  be  served,  within  a  reasonable  time  before  the  appli- 
cation is  to  be  heard,  on  all  parties  who  received  notice  of  the 
application. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may  be 
questioned  on  the  affidavit. 


Evidence  on  oath 


220.   The  evidence  of  any  person  shall  be  on  oath. 


Recording 
evidence 

Identification  of 
record 

Certification  of 
transcription 


221.   (1)  Any  oral  evidence  heard  by  the  justice  shall  be  re- 
corded verbatim,  either  in  writing  or  by  electronic  means. 

(2)  The  record  of  oral  evidence  shall  be  identified  as  to  time, 
date  and  contents. 

(3)  Any  transcription  of  the  record  of  oral  evidence  shall  be 
certified  as  to  time,  date  and  accuracy. 
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Form  of  order 


3.  Issuance  of  Order 

222.    An  order  shall  be  in  writing,  in  the  prescribed  form  and 
signed  by  the  justice  who  issues  it. 


Contents  of  order 


223.   An  order  shall  disclose 

(a)  the  applicant's  name  if  the  order  is  made  on  application; 

(b)  the  crime  under  investigation  or  charged; 

(c)  a  description  of  the  seized  thing  that  is  the  subject  of  the 
order; 

(d)  the  date  the  seizure  was  made; 
(c)  the  name  of  the  custodian; 

(J)  the  decision  of  the  justice  and  any  conditions  imposed; 

(g)  the  date  and  place  of  issuance; 

(h)  the  name  and  jurisdiction  of  the  justice;  and 

(/)  any  additional  information  required  by  this  Part  for  the 
order. 


Filing 

applieation, 
evidence,  order 


Return  of 
material 


4.  Filing 

224.  (  1  )  The  justice  shall,  as  soon  as  practicable  after  the 
hearing,  have  the  following  filed  with  the  clerk  of  the  court  for  the 
judicial  district  in  which  the  post-seizure  report  was  filed: 

(a)  the  notice  of  the  application; 

(/?)  the  application; 

(c)  the  record  of  any  oral  evidence  heard  by  the  justice  or  its 
transcription; 

(d)  any  other  evidence  received  by  the  justice;  and 

(e)  if  an  order  is  issued,  the  original  of  the  order. 

(2)  If  the  post-seizure  report  and  any  accompanying  material 
were  transferred  for  a  hearing  from  the  judicial  district  in  which 
they  were  filed,  the  justice  shall  have  them  returned  after  the 
hearing. 


Order  changing 
place  of 
application 


5.  Changing  Place  of  Application 

225.  (  1  )  Where  an  application  is  filed  and  notice  given,  the 
justice  before  whom  the  application  is  to  be  brought  may,  on  sep- 
arate application,  order  that  the  application  be  transferred  to  and 
heard,  or  that  a  new  application  be  made,  in  another  judicial 
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Different  judicial 
districts 


district  if  the  justice  is  satisfied  that  it  would  be  in  the  best  inter- 
ests of  justice,  having  regard  to  the  interest  of  the  witnesses  and 
the  parties. 

(2)  The  justice  may  order  that  the  application  be  transferred  to 
or  that  a  new  application  be  made  in  the  judicial  district  in  which 
the  post-seizure  report  was  filed,  the  thing  is  in  custody  or  the 
charge  in  relation  to  which  the  thing  is  being  held  was  laid. 


Application  for 
changing  place 
of  application 


226.  An  application  for  change  of  place  may  be  made  by  any 
person  who  received  notice  of  the  application  for  which  a  change 
of  place  is  requested. 


Notice 


227.   The  application  shall  be  made  on  three  clear  days' 
notice  to 

(a)  the  person  who  made  the  application  for  which  a  change 
of  place  is  requested;  and 

(b)  anyone  else  who  received  notice  of  that  application. 


Additional 
contents  of 
application 


228.  In  addition  to  disclosing  the  information  required  by 
paragraphs  215(l)(o)  to  (h),  the  application  shall  disclose  the  rea- 
sons for  believing  that  a  change  of  place  for  the  application  would 
be  in  the  best  interests  of  justice,  having  regard  to  the  interest  of 
the  witnesses  and  the  parties. 


Transferring  file  229.    A  justice  who  orders  that  an  application  be  transferred  to 

or  made  in  another  judicial  district  shall  have  the  file  transferred  to 
the  clerk  of  the  court  for  that  judicial  district. 


DIVISION  II 
PRESERVATION  AND  SAFEGUARDING 


Custodian 


230.  A  peace  officer  who  seizes  anything  and  does  not  return 
it  shall  act  as  its  custodian  by  taking  steps  to  ensure  its  preserva- 
tion and  safeguarding. 


Entrusting  seized 
thing  to  another 


231.  The  custodian  may  entrust  a  seized  thing  to  any  person, 
including  a  person  from  whom  it  was  seized,  on  such  reasonable 
conditions  as  are  consistent  with  its  preservation  and  safeguarding. 
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Order  on 
application 


Applicant 


232.  A  justice  may,  on  application,  make  an  order  for  the 
preservation  and  safeguarding  of  a  seized  thing,  including  an  order 
substituting  or  adding  custodians. 

233.  An  application  may  be  made  by  a  peace  officer,  the  ac- 
cused, the  prosecutor  or  any  person  who  claims  an  ownership  or  a 
possessory  interest  in  a  seized  thing. 


Notice  by 
applicant 


234.  The  applicant  shall  give  three  clear  days'  notice  to  any 
person  who,  to  the  knowledge  of  the  applicant,  may  have  an  own- 
ership or  a  possessory  interest  in  the  seized  thing  and  to  any  other 
person  named  by  the  justice  hearing  the  application. 


Additional 
contents  of 
application 


235.    In  addition  to  disclosing  the  information  required  by 
paragraphs  215(1  )(</)  to  (//),  the  application  shall  disclose 

(a)  whether  the  applicant  is  a  peace  officer,  the  accused,  the 
prosecutor  or  a  person  who  claims  an  ownership  or  a  posses- 
sory interest  in  the  seized  thing;  and 

(b)  if  the  applicant  is  a  person  who  claims  an  ownership  or  a 
possessory  interest  in  the  seized  thing,  the  nature  of  that  inter- 
est. 


Order  without 
application 


Notice  by  justice 


236.  (1)  A  justice  who  receives  a  post-seizure  report  may, 
without  an  application  being  made,  make  an  order  for  the  preserva- 
tion and  safeguarding  of  a  seized  thing  that  is  the  subject  of  the 
report,  including  an  order  substituting  or  adding  custodians. 

(2)  A  justice  who  is  considering  making  the  order  without  an 
application  being  made  shall  give  three  clear  days'  notice  of  a 
hearing  to  determine  the  issue  to  the  prosecutor  and  to  any  person 
who,  to  the  justice's  knowledge,  may  have  an  ownership  or  a 
possessory  interest  in  the  seized  thing. 


Additional 
contents  of  order 


237.  In  addition  to  disclosing  the  information  required  by 
paragraphs  223(a)  to  (/;),  the  order  shall  disclose  the  name  of  any 
added  or  substituted  custodian. 
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DIVISION  III 
TESTING  OR  EXAMINATION 


Release  for 
analysis 


238.  A  peace  officer  may  have  a  seized  thing  examined, 
tested  or  analyzed,  and  the  custodian  shall  release  it  for  that 
purpose. 


Order  for  release  239.   A  justice  who,  on  application,  is  satisfied  that  it  is  nec- 

essary to  do  so  to  enable  the  accused  to  make  full  answer  and  de- 
fence may  order  that  a  seized  thing  be  released  for  examination, 
testing  or  analysis,  subject  to  any  conditions  that  the  justice 
considers  necessary  to  preserve  and  safeguard  it. 


Application  for 
release 


240.   The  application  may  be  made  by  an  accused  on  three 
clear  days'  notice  to  the  prosecutor. 


DIVISION  IV 
ACCESS  TO  SEIZED  THINGS 


Asking  for  access 


Power  of 
custodian 


241.  (1)  A  person  who  has  an  interest  in  a  seized  thing  may 
ask  the  custodian  for  permission  to  examine  it  at  the  place  of 
custody. 

(2)  A  custodian  who  believes 

(a)  that  the  person  has  an  interest  in  the  seized  thing,  and 

(b)  that  giving  permission  would  not  frustrate  an  ongoing  po- 
lice investigation,  pose  a  risk  to  anyone's  safety,  interfere  with 
an  ownership  or  a  possessory  interest  in  the  seized  thing  or 
jeopardize  its  preservation  and  safeguarding 

may  give  permission,  subject  to  any  conditions  that  the  custodian 
considers  necessary  to  preserve  and  safeguard  the  seized  thing. 


Asking  for  copies 


Power  of 
custodian 


242.  (  1  )  A  person  who  has  an  interest  in  information  con- 
tained in  a  seized  thing  that  is  capable  of  being  reproduced  may 
ask  the  custodian  to  provide  copies  of  the  information. 

(2)  A  custodian  who 

(a)  believes  that  the  person  has  an  interest  in  the  information, 

(b)  believes  that  providing  copies  would  not  frustrate  an  ongo- 
ing police  investigation,  pose  a  risk  to  anyone's  safety, 
interfere  with  an  ownership  or  a  possessory  interest  in  the 
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seized  thing  or  jeopardize  its  preservation  and  safeguarding, 

and 

(c)  is  able  to  provide  copies  of  the  information 

may  provide  the  copies  on  payment  of  a  prescribed  fee. 


Order  dealing 
with  access 


Dispensing  with 
fee 


243.  (1)  A  justice  who,  on  application,  is  satisfied  that  a  per- 
son should  be  given  permission  to  examine  a  seized  thing,  or  that 
a  person  should  be  provided  with  copies,  may  make  an  order 
requiring  the  custodian  to  permit  the  applicant  to  examine  the 
seized  thing  or  to  provide  copies  of  the  information,  subject  to  any 
conditions  that  the  justice  considers  necessary  to  preserve  and  safe- 
guard the  seized  thing. 

(2)  A  justice  who,  on  application,  is  satisfied  that  the  fee  fixed 
for  copies  would  result  in  financial  hardship  to  the  applicant  or 
would  be  inequitable  in  the  circumstances  may  make  an  order 
dispensing  with  the  fee. 


Application  for 
access,  copies, 
or  dispensing 
with  fee 


244.  An  application  may  be  made  by  any  person  who  has 
been  refused  permission  to  examine  a  seized  thing,  who  has  been 
denied  copies  of  information  contained  in  a  seized  thing  or  who 
has  been  allowed  copies  but  for  whom  payment  of  the  fee  would 
result  in  financial  hardship  or  would  be  inequitable. 


Notice 


245.   An  application  shall  be  made  on  three  clear  days'  notice 
to  the  prosecutor. 


Additional 
contents  of 
application 


246.  In  addition  to  disclosing  the  information  required  by 
paragraphs  215(l)(o)  to  (/?),  the  application  shall  disclose  the 
nature  of  the  applicant's  interest  in  the  seized  thing. 


DIVISION  V 
RELEASE  OR  SALE  OF  PERISHABLE  THINGS 


Order  on 
application 


247.  A  justice  who  is  satisfied  that  a  seized  thing  is  perish- 
able or  likely  to  depreciate  rapidly  in  value  may,  on  application, 
order  that  it  be 

(a)  released,  with  or  without  conditions,  to  its  lawful  posses- 
sor if  there  is  no  dispute  as  to  the  right  to  possession;  or 

(b)  sold  on  such  conditions  as  the  justice  directs  if  there  is  a 
dispute  as  to  the  right  to  possession. 
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Applicant 


248.  An  application  may  be  made  by  a  peace  officer,  the 
accused,  the  prosecutor  or  any  person  who  claims  an  ownership  or 
a  possessory  interest  in  anything  seized. 


Notice  by 
applicant 


249.  An  applicant  shall  give  one  clear  day's  notice  to  any 
person  who,  to  the  knowledge  of  the  applicant,  may  have  an 
ownership  or  a  possessory  interest  in  the  seized  thing  and  to  any 
other  person  named  by  the  justice  hearing  the  application. 


Additional 
contents  of 
application 


250.    In  addition  to  disclosing  the  information  required  by 
paragraphs  215(1  )(«)  to  (/?),  the  application  shall  disclose 

(a)  whether  the  applicant  is  a  peace  officer,  the  accused,  the 
prosecutor  or  a  person  who  claims  an  ownership  or  a  posses- 
sory interest  in  the  seized  thing;  and 

(b)  if  the  applicant  is  a  person  who  claims  an  ownership  or  a 
possessory  interest  in  the  seized  thing,  the  nature  of  that 
interest. 


Order  without  251.   (1)  A  justice  who  receives  a  post-seizure  report  and  who 

application  js  satisfied  that  a  seized  thing  is  perishable  or  likely  to  depreciate 

rapidly  in  value  may,  without  an  application  being  made,  order  that 

it  be 

(a)  released,  with  or  without  conditions,  to  its  lawful  posses- 
sor if  there  is  no  dispute  as  to  the  right  to  possession;  or 

(b)  sold  on  such  conditions  as  the  justice  directs  if  there  is  a 
dispute  as  to  the  right  to  possession. 

Notice  by  justice  (2)  A  justice  who  is  considering  making  the  order  without  an 

application  being  made  shall  give  one  clear  day's  notice  of  a  hear- 
ing to  determine  the  issue  to  the  prosecutor  and  to  any  person  who, 
to  the  justice's  knowledge,  may  have  an  ownership  or  a  possessory 
interest  in  the  seized  thing. 


Proceeds  of  sale  252.   Where  a  seized  thing  has  been  sold,  the  custodian  shall 

deposit  the  proceeds  of  the  sale  in  an  interest-bearing  account  on 
such  conditions  as  the  justice  directs. 


314 


DIVISION  VI 
REMOVING  DANGEROUS  THINGS 


Duty  of  peace 
officer 


253.  A  peace  officer  who  believes  that  a  seized  thing  poses  a 
serious  danger  to  public  health  or  safety  shall,  as  soon  as  practica- 
ble, remove  it  or  have  it  removed  to  a  place  of  safety. 


Order  dealing 
with  dangerous 
things 


254.  A  justice  who,  on  application,  is  satisfied  that  a  seized 
thing  poses  a  serious  danger  to  public  health  or  safety,  may  order 
that  it  be  destroyed  or  otherwise  disposed  of,  subject  to  any  condi- 
tions that  the  justice  considers  necessary  to  eliminate  or  alleviate 
the  danger. 


Applicant  and 
notice 


255.  An  application  may  be  made  by  a  peace  officer  on  rea- 
sonable notice  to  any  person  who  the  peace  officer  believes  may 
have  an  interest  in  the  seized  thing  and  to  any  person  named  by  the 
justice  hearing  the  application. 


Preparing  report 


Filing  report 


256.  (  1  )  A  report  confirming  that  the  order  was  carried  out 
and  explaining  how  the  seized  thing  was  destroyed  or  otherwise 
disposed  of  shall  be  prepared  and  given  as  soon  as  practicable  to  a 
justice  in  the  judicial  district  in  which  the  order  was  issued. 

(2)  The  justice  shall  have  the  report  filed  with  the  clerk  of  the 
court  for  the  judicial  district  in  which  the  post-seizure  report  was 
filed. 


DIVISION  VII 

DESTROYING  THINGS  POSING  IMMINENT 

AND  SERIOUS  DANGER 


Power  of  peace 
officer 


Notice  and  report 


257.  A  peace  officer  who  believes  on  reasonable  grounds  that 
a  seized  thing  poses  an  imminent  and  serious  danger  to  public 
health  or  safety  may  destroy  or  otherwise  dispose  of  it. 


258.    After  the  thing  is  destroyed  or  otherwi; 
peace  officer  shall 


ise  disposed  of,  the 
:e  officer  shall 

(a)  notify  the  person  from  whom  the  thing  was  seized  and  any 
other  person  who  the  peace  officer  believes  has  an  ownership 
or  a  possessory  interest  in  it;  and 
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(b)  prepare  a  report  describing  the  seized  thing  and  explaining 
why  and  how  it  was  disposed  of. 


Return  of  report 


Filing 


259.  (1)  The  report  shall  be  given,  as  soon  as  practicable,  to 
a  justice  in  the  judicial  district  in  which  the  post-seizure  report  was 
filed. 

(2)  The  report  shall  be  filed  with  the  post-seizure  report. 


DIVISION  VIII 
RESTORATION  ORDERS 


Restoration 


260.  A  justice  shall,  on  application,  order  that  a  seized  thing 
or  the  proceeds  of  its  sale  be  restored  to  the  applicant  if  the  justice 
is  satisfied  that 

(a)  there  is  no  dispute  as  to  the  right  to  possession  of  the 
thing  or  the  proceeds; 

(b)  possession  by  the  applicant  would  be  lawful; 

(c)  the  thing  or  the  proceeds  are  not  subject  by  statute  to 
forfeiture;  and 

(d)  it  is  not  necessary  for  the  thing  or  the  proceeds  to  be  kept 
in  custody  for  investigation  or  use  in  any  proceeding. 


Applicant 


261.  An  application  may  be  made  by  any  person  claiming  an 
ownership  or  a  possessory  interest  in  the  seized  thing  or  in  the 
proceeds  of  its  sale. 


Notice 


262.  The  applicant  shall  give  eight  clear  days'  notice  to  the 
prosecutor,  the  accused,  any  person  who,  to  the  applicant's  knowl- 
edge, may  have  an  ownership  or  a  possessory  interest  in  the  seized 
thing  and  any  other  person  named  by  the  justice. 


Additional 
contents  of 
application 


263.  In  addition  to  disclosing  the  information  required  by 
paragraphs  215(1  )(o)  to  (h),  the  application  shall  disclose  the 
nature  of  the  applicant's  interest  in  the  seized  thing. 


Condition 


264.  A  justice  may,  as  a  condition  to  making  a  restoration 
order,  require  the  applicant  to  return  the  seized  thing  when  re- 
quired by  the  court,  and  may  impose  any  other  conditions  that  the 
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justice  considers  necessary  to  preserve  and  safeguard  it  for  investi- 
gation or  use  in  any  proceeding. 


Effect  of 
restoration  order 


265.   A  restoration  order  does  not  affect  an  ownership  or  a 
possessory  interest  in  a  seized  thing  or  in  the  proceeds  of  its  sale. 


DIVISION  IX 
REPRODUCTION  OF  SEIZED  THINGS 


Photograph  of 
seized  thing 

Admissibility  of 
photograph 


266.  (  1  )  A  peace  officer  may  have  a  photograph  taken  of  a 
seized  thing. 

(2)  The  photograph,  when  accompanied  by  a  certificate  de- 
scribed in  subsection  268(1),  is  admissible  in  evidence  for  the  pur- 
pose of  identifying  the  seized  thing  and  has,  in  the  absence  of 
evidence  to  the  contrary,  the  same  probative  force  for  the  purpose 
of  identification  as  the  seized  thing. 


Copying 
information 


Admissibility  of 
copy 


267.  (  1  )  A  peace  officer  may  have  a  copy  made  of  any  infor- 
mation that  is  contained  in  a  seized  thing. 

(2)  The  copy  of  the  information,  when  accompanied  by  a  cer- 
tificate described  in  subsection  268(1),  is  admissible  in  evidence 
and  has,  in  the  absence  of  evidence  to  the  contrary,  the  same 
probative  force  as  the  information. 


Certificate 


Affidavit  of 
peace  officer 


268.    (  1  )  A  certificate  of  a  person  stating  that 

(a)  the  person  made  a  copy  or  took  a  photograph  under  the 
authority  of  this  Division, 

(b)  the  person  is  a  peace  officer  or  made  the  copy  or  took  the 
photograph  under  the  direction  of  a  peace  officer,  and 

(c)  the  copy  or  photograph  is  a  true  copy  or  photograph 

is  admissible  in  evidence  and,  in  the  absence  of  evidence  to  the 
contrary,  is  proof  of  the  statements  contained  in  the  certificate 
without  proof  of  the  signature  of  the  person  appearing  to  have 
signed  the  certificate. 

(2)  An  affidavit  of  a  peace  officer  stating  that 

(a)  the  peace  officer  has  seized  a  thing  and  has  had  custody  of 
it  from  the  time  of  seizure  until  a  copy  was  made  of  the  infor- 
mation contained  in  it  or  a  photograph  was  taken  of  it,  and 
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Power  to  require 
person  to  appear 


(b)  the  thing  or  the  information  was  not  altered  in  any  way 
before  the  copy  was  made  or  the  photograph  was  taken 

is  admissible  in  evidence  and,  in  the  absence  of  evidence  to  the 
contrary,  is  proof  of  the  statements  contained  in  the  affidavit  with- 
out proof  of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  it. 

(3)  The  court  may  require  the  person  appearing  to  have  signed 
a  certificate  or  an  affidavit  to  attend  before  it  for  examination  or 
cross-examination  about  the  statements  contained  in  the  certificate 
or  the  affidavit. 


Notice  of 
intention  to 
produce 
photograph  or 
copy 


269.  Unless  the  court  orders  otherwise,  no  copy,  photograph, 
certificate  or  affidavit  shall  be  received  in  evidence  unless  the 
prosecutor  has,  before  the  proceeding,  given  a  copy  of  it,  and 
reasonable  notice  of  intention  to  produce  it,  to  the  accused. 


DIVISION  X 
TERMINATION  OF  CUSTODY  AND  DISPOSITION 


Period  of  custody 


1.  Period  of  Authorized  Custody 

270.   A  seized  thing  or  the  proceeds  of  its  sale  may  be  held  in 
custody  for  ninety  days  after  seizure. 


Extension  of 
period  of  custody 


271.   The  seized  thing  or  the  proceeds  may  be  held  for  a 
longer  period  if 

(a)  within  ninety  days  after  seizure 

(i)  proceedings  have  begun  in  which  the  seized  thing  may 
be  required  as  evidence  or  in  which  the  thing  or  the 
proceeds  are  subject  by  statute  to  forfeiture,  or 
(ii)  an  application  for  extension  of  the  period  of  custody 
has  been  made;  or 

(b)  before  an  extended  period  of  custody  ends,  proceedings 
have  begun  or  another  application  for  extension  has  been 
made. 


Custody  after 
end  of 
proceedings 


272.  The  seized  thing  or  the  proceeds  may  be  held  in  custody 
for  a  period  no  longer  than  thirty  days  after  the  end  of  all  proceed- 
ings in  respect  of  which  the  thing  or  the  proceeds  were  detained. 
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Application  by 
prosecutor 


Application  by 
other  person 


2.  Application  for  Extension  of  Custody 

273.  (DA  justice  who,  on  application  by  the  prosecutor,  is 
satisfied  that  a  seized  thing  or  the  proceeds  of  its  sale  are  required 
to  be  kept  in  custody  because  of  the  complex  nature  of  the  inves- 
tigation may  order  that  the  period  of  custody  be  extended  for 
further  periods  not  exceeding  ninety  days  each. 

(2)  A  justice  who,  on  application  by  a  person  with  an  interest 
in  a  seized  thing,  is  satisfied  that  the  seized  thing  is  required  to  be 
kept  in  custody  to  preserve  it  as  evidence  may  order  that  the  period 
of  custody  be  extended  for  further  periods  not  exceeding  ninety 
days  each. 


Notice 


274.  The  applicant  shall  give  three  clear  days'  notice  to  any 
person  who,  to  the  applicant's  knowledge,  may  have  an  ownership 
or  a  possessory  interest  in  the  seized  thing  or  the  proceeds  of  its 
sale,  to  the  prosecutor  and  to  any  other  person  named  by  the 
justice. 


Power  of 
prosecutor  to 
return  seized 
things 


3.  Return  of  Seized  Things 

275.  The  prosecutor  may  have  a  seized  thing  or  the  proceeds 
of  its  sale  returned  to  the  person  who  is  believed  to  be  lawfully 
entitled  to  possession  if 

(a)  the  period  of  authorized  custody  has  expired  or  the  seized 
thing  or  the  proceeds  are  no  longer  needed: 

{b)  to  the  knowledge  of  the  prosecutor,  there  is  no  dispute  as 
to  the  right  to  possession;  and 

(c)  the  seized  thing  or  the  proceeds  are  not  subject  by  statute 
to  forfeiture. 


Notice 


276.  A  prosecutor  who  intends  to  have  a  seized  thing  or  the 
proceeds  of  its  sale  returned  shall  notify  the  custodian  in  writing 
and  shall  file  a  copy  of  the  notice  with  the  clerk  of  the  court  for 
the  judicial  district  in  which  the  post-seizure  report  is  filed. 


Returning  seized 
thing 


277.  The  custodian  shall  return  the  seized  thing  or  the 
proceeds  of  its  sale  as  soon  as  practicable  after  receiving  the 
notice. 
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Duty  of 
prosecutor 


4.  Disposition  Order 

278.  If  the  prosecutor  does  not  have  a  seized  thing  or  the  pro- 
ceeds of  its  sale  returned  when  the  period  of  authorized  custody 
has  expired  or  the  seized  thing  or  the  proceeds  are  no  longer 
needed,  the  prosecutor  shall  apply  as  soon  as  practicable  for  an 
order  to  dispose  of  the  seized  thing  or  the  proceeds. 


Notice 


279.  The  prosecutor  shall  give  eight  clear  days'  notice  to  the 
custodian,  the  accused,  any  person  who,  to  the  prosecutor's  knowl- 
edge, may  have  an  ownership  or  a  possessory  interest  in  the  seized 
thing  or  the  proceeds  and  to  any  other  person  named  by  the  justice. 


Additional 
contents  of 
application 


280.   In  addition  to  disclosing  the  information  required  by 
paragraphs  215(l)(a)  to  (//),  the  application  shall  disclose 

(a)  whether  the  period  of  authorized  custody  has  expired  or 
the  seized  thing  or  the  proceeds  are  no  longer  needed; 

(b)  if  the  period  of  authorized  custody  has  expired,  the  date  on 
which  it  expired;  and 

(c)  whether  the  thing  or  the  proceeds  are  subject  by  statute  to 
forfeiture. 


Power  of  justice 


281.   The  justice  shall  order  that  the  thing  or  the  proceeds  be 

(a)  returned  to  the  lawful  possessor  if  there  is  no  dispute  as  to 
the  right  to  possession; 

(b)  returned  to  the  person  from  whom  it  was  seized  if  posses- 
sion by  that  person  is  lawful  and  if  there  is  a  dispute  as  to  the 
right  to  possession  but  no  civil  proceedings  in  respect  of  any 
possessory  interest  in  the  thing  or  the  proceeds  have  been 
commenced; 

(c)  transferred  to  the  custody  of  any  court  in  which  there  are 
pending  civil  proceedings  in  respect  of  any  possessory  interest 
in  the  thing  or  the  proceeds;  or 

(d)  forfeited  to  Her  Majesty,  to  be  disposed  of  as  the  Attorney 
General  directs,  if 

(i)  there  is  no  person  known  or  claiming  to  be  the  lawful 
owner  or  possessor, 

(ii)  possession  by  the  person  from  whom  it  was  seized  is 
unlawful  and  if  there  is  a  dispute  as  to  the  right  to  posses- 
sion but  no  civil  proceedings  in  respect  of  any  possessory 
interest  in  the  thing  or  the  proceeds  have  been  commenced, 
(iii)  the  thing  or  the  proceeds  are  subject  by  statute  to 
forfeiture,  or 
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(iv)  the  lawful  owner  or  possessor  cannot  be  found. 


Things  of  282.    If  the  seized  thing  is  of  negligible  value,  the  justice  may 

negligible  value  order  that  it  be  destroyed  or  otherwise  disposed  of. 


CHAPTER  IV 
APPEALS 


Right  to  appeal  283.   Any  person  aggrieved  by  a  decision  under  section  232 

(preservation  and  safeguarding),  subsection  236(1)  (preservation 
and  safeguarding),  243(1)  (access,  copies)  or  (2)  (dispensing  with 
fee),  section  254  (dangerous  things)  or  260  (restoration)  or  para- 
graph 281  (d)  (forfeiture)  respecting  anything  seized  or  the  proceeds 
of  its  sale  may  appeal  the  decision  to  an  appeal  court  within  thirty 
days  after  the  date  of  the  decision. 


Custody  after  284.    A  seized  thing  or  the  proceeds  of  its  sale  shall  not  be 

order  or  pending  disposed  of  until  30  days  after  an  order  is  made  pursuant  to  a  pro- 

apped  vision  referred  to  in  section  283  or  pending  an  appeal  of  any  such 

order  unless  all  aggrieved  persons  waive  their  right  of  appeal  in 

writing  or  unless  the  thing  seized  poses  an  imminent  and  serious 

danger  to  public  health  or  safety. 


32! 


PART  SEVEN 

PRIVILEGE  IN  RELATION 
TO  SEIZED  THINGS 


CHAPTER  I 
INTERPRETATION 


Application  of 
Pan 


285.  This  Part  applies  to  anything  seized  under  Part  Two 
(Search  and  Seizure)  as  an  object  of  seizure  where  a  claim  of  priv- 
ilege is  made  in  respect  of  the  seized  thing  or  information 
contained  in  it. 


CHAPTER  II 
DUTIES  OF  PEACE  OFFICER  ON  SEIZURE 


Inventory  and 

post-seizure 
report 


286.  Sections  210  (inventory  of  seized  things),  212  (prepara- 
tion of  post-seizure  report)  and  213  (return  of  post-seizure  report) 
apply  to  the  seizure  of  a  thing  that  is  the  subject  of  a  claim  of 
privilege. 


CHAPTER  III 

APPLICATION  TO  DETERMINE  ISSUE 

OF  PRIVILEGE 


DIVISION  I 
MAKING  AN  APPLICATION 


Applicant 


287.  A  prosecutor  or  a  person  who  claims  to  have  a  privilege 
in  respect  of  a  seized  thing  or  information  contained  in  it  may 
apply  to  have  the  issue  of  whether  a  privilege  exists  determined. 


Manner  of 

making 

application 


288.  The  application  shall  be  made  in  writing  within  fourteen 
days  after  the  date  of  seizure  to  a  judge  in  the  judicial  district  in 
which  the  post-seizure  report  was  filed,  the  thing  is  in  custody  or  a 
charge  in  relation  to  which  the  thing  is  being  held  was  laid. 
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Contents  of 
application 


Affidavit  in 
support 


289.   (1)  The  application  shall  disclose 

(a)  the  applicant's  name; 

{b)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

{d)  a  description  of  the  seized  thing  that  is  the  subject  of  the 
application; 

(e)  the  date  the  seizure  was  made; 

(J)  the  name  of  the  custodian;  and 

(g)  the  grounds  in  support  of  the  application. 

(2)  The  application  shall  be  supported  by  an  affidavit. 


Notice  by 
applicant 


Contents  and 
service  of  notice 


290.  (1)  Five  clear  days'  notice  of  the  application  shall  be 
given  to  the  custodian  and 

(a)  to  the  prosecutor,  if  the  applicant  is  the  person  who  claims 
to  have  a  privilege;  or 

(b)  to  the  person  who  claims  to  have  a  privilege,  if  the 
applicant  is  the  prosecutor. 

(2)  The  notice  shall  set  out  the  time,  date  and  place  the  appli- 
cation is  to  be  heard  and  shall  be  served  together  with  the  applica- 
tion and  the  supporting  affidavit. 


Production  of 
package  or 
information 


Request  for 
directions 


291.  (1)  The  custodian,  on  receiving  notice  of  an  application, 
shall  produce  the  sealed  package  referred  to  in  paragraph  53(2)(£>) 
(claim  of  privilege  during  search)  or  the  information  contained  in 
the  seized  thing  on  the  date  and  at  the  time  specified  in  the  notice. 

(2)  Where  it  is  impracticable  to  produce  the  sealed  package  or 
the  information  contained  in  the  seized  thing,  the  custodian  shall 
request  a  judge  in  the  judicial  district  in  which  the  seizure  was 
made  to  give  directions  as  to  the  steps  that  should  be  taken  to 
enable  the  thing  or  the  information  to  be  examined. 


Application  of  292.    Sections  217  (transferring  file  for  hearing)  and  225  to 

certain  provisions  229  (changing  place  of  application)  apply  to  an  application  made 

under  this  Division. 
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DIVISION  II 
HEARING  THE  APPLICATION 


Authority  and  293.    A  judge  shall,  on  application,  determine  whether  privi- 

duty  of  judge  |ege  exists  in  respect  of  a  seized  thing  or  information  contained  in 

it  and  shall  hold  a  hearing  in  private  for  that  purpose  and 
determine  the  issue  within  thirty  days  after  the  date  of  seizure. 


Powers  at  hearing 


294.    At  the  hearing  the  judge  may 

(a)  compel  the  attendance  of,  and  question,  the  custodian; 

(b)  receive  evidence,  including  evidence  by  affidavit;  and 

(c)  if  the  judge  considers  it  necessary  to  do  so  to  determine 
whether  privilege  exists,  examine  the  thing  or  the  information 
or  require  it  to  be  produced  for  examination. 


Application  of 
certain  provisions 


295.   Sections  219  to  221   (evidence  at  hearing)  and  224 
(filing)  apply  to  a  hearing  held  under  this  Division. 


Decision  and  296.   The  judge  shall  give  reasons  for  the  decision  that  contain 

reasons  sufficient  information  to  indicate  the  basis  of  the  decision  without 

disclosing  details  of  the  thing  or  information  in  respect  of  which 

the  privilege  is  claimed. 


Order  if 
privilege  found 
to  exist 


Order  if 
privilege  not 
found 


297.  (1)  A  judge  who  determines  that  a  privilege  exists  shall 
order  that 

(a)  the  thing  be  resealed  and  delivered  by  the  custodian  to  the 
person  from  whom  it  was  seized;  or 

{b)  control  of  the  thing  be  delivered  by  the  custodian  to  the 
person  from  whom  it  was  seized,  and,  until  delivery,  such 
steps  as  the  judge  directs  be  taken  to  ensure  that  the  thing  or 
the  information  contained  in  it  is  not  examined  or  interfered 
with. 

(2)  A  judge  who  determines  that  no  privilege  exists  shall 
order  the  custodian  to  deliver  the  thing  or  control  of  the  thing  to 
the  peace  officer  who  seized  it  or  to  some  other  person  named  by 
the  prosecutor,  subject  to  any  conditions  that  the  judge  considers 
necessary,  and  the  thing  shall  be  dealt  with  in  accordance  with 
Chapters  III  and  IV  of  Part  Six  (Disposition  of  Seized  Things). 


325 


Form  of  order  298.    (  1  )  The  order  shall  be  in  writing,  in  the  prescribed  form 

and  signed  by  the  judge  who  issues  it. 

Contents  of  order  (2)  The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation  or  charged; 

(c)  a  description  of  the  seized  thing  that  is  the  subject  of  the 
order; 

(d)  the  date  the  seizure  was  made; 

(e)  the  name  of  the  custodian; 

(/)  the  decision  of  the  judge  and  any  conditions  imposed; 
(g)  the  date  and  place  of  issuance;  and 
(h)  the  name  and  jurisdiction  of  the  judge. 


Effect  of 
determination  of 
privilege 


299.  Where  a  seized  thing  or  information  contained  in  it  is 
determined  to  be  privileged,  it  remains  privileged  and  inadmissible 
in  evidence  unless  the  person  who  has  the  privilege  consents  to  its 
admission  in  evidence  or  the  privilege  is  otherwise  lost. 


DIVISION  III 
DISPOSITION  IF  NO  APPLICATION  MADE 


Delivery  to 
peace  office 


Disposition  of 
seized  thing 


300.  (1)  If  the  custodian  of  a  seized  thing  that  is  the  subject 
of  a  claim  of  privilege  has  not  received  notice  of  an  application  to 
determine  whether  a  privilege  exists  within  fourteen  days  after  the 
date  of  seizure,  the  custodian  shall  deliver  the  thing  or  control  of 
the  thing  to  the  peace  officer  who  seized  it. 

(2)  The  seized  thing  shall  be  dealt  with  in  accordance  with 
Chapters  III  and  IV  of  Part  Six  (Disposition  of  Seized  Things). 


CHAPTER  IV 

EXAMINING  INFORMATION  CLAIMED 

TO  BE  PRIVILEGED 


Applicant 


301.  A  person  who  claims  to  have  a  privilege  in  respect  of  a 
seized  thing  or  information  contained  in  it  may  apply  for  an  order 
permitting  the  applicant  to  examine  the  thing  or  the  information 
and  to  make  a  copy  of  it. 
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Manner  of 
making 

application 


302.  The  application  shall  be  made  in  writing,  unilaterally  and 
in  private  to  a  judge  in  the  judicial  district  in  which  the  post- 
seizure  report  was  filed,  the  thing  is  in  custody  or  a  charge  in 
relation  to  which  the  thing  is  being  held  was  laid. 


Contents  ol 

application 


Affidavit  in 
support 


303.   (1)  The  application  shall  disclose 

(i/)  the  applicant's  name; 

(/?)  the  date  and  place  the  application  is  made; 

(c)  the  crime  under  investigation  or  charged; 

(d)  a  description  of  the  seized  thing  that  is  the  subject  of  the 
application; 

(e)  the  date  the  seizure  was  made; 
(/)  the  name  of  the  custodian; 

(g)  the  nature  of  the  order  requested;  and 
(h)  the  reasons  for  requesting  the  order. 

(2)  The  application  shall  be  supported  by  an  affidavit. 


Transferring  file  304.   Section  217  (transferring  file  for  hearing)  applies  to  an 

application  made  under  this  Chapter. 


Powers  of  judge 


Questioning 
deponent 


305.   (1)  In  determining  the  issue,  the  judge  may 

(a)  compel  the  attendance  of,  and  question,  the  custodian; 

(b)  question  the  applicant; 

(c)  receive  evidence,  including  evidence  by  affidavit;  and 

(d)  if  the  judge  considers  it  necessary,  examine  the  thing  or 
the  information  or  require  it  to  be  produced  for  examination. 

(2)  Where  affidavit  evidence  is  received,  the  deponent  may  be 
questioned  on  the  affidavit. 


Application  of 
certain  sections 


306.  Sections  220  (evidence  on  oath),  221  (record  of  oral 
evidence)  and  224  (filing)  apply  to  a  hearing  held  under  this  Chap- 
ter. 


Authority  of 
judge 


307.  A  judge  may,  on  application,  make  an  order  permitting 
the  applicant,  in  the  presence  of  the  custodian  or  the  judge,  to 
examine  the  thing  or  the  information  and  to  make  a  copy  of  it, 
subject  to  such  conditions  as  the  judge  considers  necessary  to 
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preserve  and  safeguard  it,  if  the  judge  is  satisfied  as  to  the 
sufficiency  of  the  applicant's  reasons  for  seeking  the  order. 


Imposing 
requirements 


308.  If  the  seized  thing  was  in  a  sealed  package,  the  judge 
shall,  in  the  order,  require  that  it  be  resealed  without  alteration  or 
damage. 


Form  of  order  309.   The  order  shall  be  in  writing,  in  the  prescribed  form  and 

signed  by  the  judge  who  issues  it. 


Contents  of  order 


310.   The  order  shall  disclose 

(a)  the  applicant's  name; 

(b)  the  crime  under  investigation  or  charged; 

(c)  a  description  of  the  seized  thing  that  is  the  subject  of  the 
order; 

(d)  the  date  the  seizure  was  made; 

(e)  the  name  of  the  custodian; 

(J)  the  decision  of  the  judge  and  any  conditions  imposed; 
(g)  the  date  and  place  of  issuance;  and 
(h)  the  name  and  jurisdiction  of  the  judge. 


CHAPTER  V 
APPEALS 


Right  to  appeal  311.   Any  person  aggrieved  by  a  decision  under  section  293 

(issue  of  privilege)  may  appeal  the  decision  to  an  appeal  court 
within  thirty  days  after  the  date  of  the  decision. 


Custody  after 
decision  or 
pending  appeal 


312.  The  seized  thing  shall  remain  with  the  custodian,  without 
being  interfered  with  or  examined,  for  thirty  days  after  a  decision 
on  the  issue  of  privilege  is  made  or  pending  an  appeal  of  that 
decision,  unless  all  aggrieved  persons  waive  their  right  to  appeal  in 
writing. 
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APPENDIX 


Special  Contributors 

Advisory  Panel  of  Judges 

The  Hon.  Madame  Justice  Claire  Barrette-Joncas, 
Superior  Court  of  Quebec 

His  Honour  Judge  Stephen  Borins,* 
District  Court  of  Ontario 

The  Hon.  Mr.  Justice  James  C.  Cavanagh, 
Court  of  Queen's  Bench  of  Alberta 

The  Hon.  Mr.  Justice  William  A.  Craig, 
Court  of  Appeal  of  British  Columbia 

The  Hon.  Mr.  Justice  Charles  L.  Dubin, 
Court  of  Appeal  of  Ontario 

The  Hon.  Judge  Jean  B.  Falardeau, 
Cour  des  sessions  de  la  paix 

The  Hon.  Judge  Bernard  Grenier, 
Cour  des  sessions  de  la  paix 

The  Hon.  Mr.  Justice  Doane  Hallett, 
Supreme  Court  of  Nova  Scotia,  Trial  Division 

The  Hon.  Mr.  Justice  Malachi  C.  Jones, 
Supreme  Court  of  Nova  Scotia,  Appeal  Division 

The  Hon.  Mr.  Justice  Fred  Kaufman, 
Court  of  Appeal  of  Quebec 

The  Hon.  Mr.  Justice  Louis-Philippe  Landry, 
Superior  Court  of  Quebec 

His  Honour  Judge  Patrick  J.  LeSage,* 
District  Court  of  Ontario 

The  Hon.  Mr.  Justice  Angus  L.  Macdonald, 
Supreme  Court  of  Nova  Scotia,  Appeal  Division 

His  Honour  Judge  Jean-Pierre  Plouffe,* 
Provincial  Court  of  Quebec 

The  Hon.  Mr.  Justice  Melvin  L.  Rothman, 
Court  of  Appeal  of  Quebec 

His  Honour  Judge  André  Saint-Cyr, 
Tribunal  de  la  jeunesse,  Montreal 

His  Honour  Judge  Roger  E.  Salhany,* 
District  Court  of  Ontario 

The  Hon.  Mr.  Justice  William  A.  Stevenson,* 
Court  of  Appeal  of  Alberta 


*  Indicates  titles  at  the  time.  They  have  since  changed. 
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The  Hon.  Mr.  Justice  Calvin  F.  Tallis, 
Court  of  Appeal  of  Saskatchewan 

The  Hon.  Mr.  Justice  André  Trotier, 
Superior  Court  of  Quebec 

Representatives  of  Provincial  and  Federal  Governments 

British  Columbia 
Hal  Yacowar 

Alberta 
Michael  Watson 

Saskatchewan 
Carol  Snell 

Manitoba 
John  Guy,  Q.C. 

Ontario 
Denise  Bellamy 
Jeff  Casey 
Howard  Morton,  Q.C. 

Quebec 
Rémi  Bouchard* 
Jean-François  Dionne* 
Daniel  Grégoire 

New  Brunswick 
Eugene  Westhaver,  Q.C. 

Nova  Scotia 
Gordon  S.  Gale,  Q.C. 

Prince  Edward  Island 
Richard  Hubley 

Newfoundland 
Colin  Flynn 

Federal  Department  of  Justice 

Richard  Mosley 

Daniel  Préfontaine,  Q.C. 

Ed  A.  Tollefson,  Q.C. 


*  Indicates  titles  at  the  time.  They  have  since  changed. 
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Canadian  Bar  Association 

G.  Greg  Brodsky,  Q.C., 
Winnipeg 

Serge  Ménard, 
Bâtonnier  du  Québec 

Richard  C.  Peck,  Q.C., 
Vancouver 

Joel  E.  Pink,  Q.C., 
Halifax 

Marc  Rosenberg, 
Toronto 

Donald  J.  Sorochan, 
Vancouver 

Canadian  Association  of  Chiefs  of  Police 

Chief  Greg  Cohoon, 
Moncton  Police  Force 

Deputy  Chief  Thomas  G.  Flanagan,  S.C.,* 
Ottawa  Police  Force 

Chief  Robert  E.  Hamilton,* 
Hamilton-Wentworth  Regional  Police 

Me  Guy  Lafrance, 
Montreal  Urban  Community 

Staff  Sergeant  John  Lindsay,* 
Edmonton  Police  Force 

Chief  Collin  Millar, 
Hamilton-Wentworth  Regional  Police 

Chief  Herbert  Stephen, 
Winnipeg  Police  Department 

Canadian  Association  of  Law  Teachers 

Professor  Bruce  Archibald, 
Dalhousie  University 

Professor  Pierre  Béliveau, 
University  of  Montreal 

Professor  Christine  Boyle, 
Dalhousie  University 

Professor  Eric  Colvin, 
University  of  Saskatchewan 


*  Indicates  titles  at  the  time.  They  have  since  changed. 
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Professor  Anne  Stalker, 
University  of  Calgary 

Professor  Donald  R.  Stuart, 
Queen's  University 

Former  Members  of  the  Law  Reform  Commission  of  Canada 

Madame  Justice  Claire  Barrette-Joncas, 
Superior  Court  of  Quebec 

The  Hon.  Mr.  Justice  Jean-Louis  Baudouin, 
Court  of  Appeal  of  Quebec 

The  Hon.  Mr.  Justice  John  C.  Bouck, 
Supreme  Court  of  British  Columbia 

The  Hon.  Mr.  Justice  Jacques  Ducros, 
Superior  Court  of  Quebec 

Dr.  Martin  L.  Friedland,  Q.C. 

The  Hon.  Mr.  Justice  E.  Patrick  Hartt, 
Supreme  Court  of  Ontario 

His  Honour  Judge  Edward  J.  Houston, 
County  and  District  Court  of  Ontario 

The  Hon.  Mr.  Justice  Gérard  V.  La  Forest, 
Supreme  Court  of  Canada 

The  Rt.  Hon.  Antonio  Lamer,  P.C., 
Supreme  Court  of  Canada 

Louise  Lemelin,  Q.C. 

John  D.  McAlpine,  Q.C. 

Dr.  Johann  W,  Mohr 

The  Hon.  Mr.  Justice  Francis  C.  Muldoon, 
Federal  Court  of  Canada,  T.D. 

The  Hon.  Mr.  Justice  Réjean  F.  Paul, 
Superior  Court  of  Quebec 

Alan  D.  Reid,  Q.C. 

The  Hon.  Mr.  Justice  William  F.  Ryan, 
Federal  Court  of  Canada,  A.D. 
(retired) 
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